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CLIENT ALERT FRANKLIN KARIBJANIAN & LAW PLLC 

                                                                                         (NOVEMBER 29, 2018) 
 

Thanksgiving’s Past … So It’s Time to Focus on your Year-End Estate 
Planning! 
 

Thanksgiving  

We hope you had a wonderful 

Thanksgiving.  Among the reasons we have for 

being grateful are the many clients that entrust 

their legal affairs to our care, and our friends 

and colleagues that enrich our practices and 

depth of understanding.   

We will all soon be in the throes of the 

holiday season, and preparing for the holidays 

and the coming year.  Ahead of that, this Client 

Alert provides a few year-end tips and looks 

forward to planning in the coming year. 

Looking Back to Look Forward 

The 2017 Tax Act1 made substantial 

changes to a variety of tax laws, focusing 

predominantly on income tax.  The estate and 

gift tax laws were left intact, but one provision 

was changed that has a profound effect on a 

small group of wealthy taxpayers – an 

unprecedented increase in the estate and gift 

tax Lifetime Exemption amount from 

approximately $5.5 million up to $11.18 million 

(the “Lifetime Exemption”).  

Today, 99.9% of taxpayers are exempt 

from paying a Federal estate tax at death.2 For 

                                                 
1 Tax Cuts and Jobs Act of 2017. 
2 It is estimated that the Lifetime Exemption in 2026 
will decrease to approximately $6 million for a single 
person (and $12 million for a married couple).  The 
projected number of taxpayers that would escape 
Federal estate taxation at that time would decrease to 
approximately 99.8%. 

the 0.1% of taxpayers who still face paying 

estate taxes, the increase of the Lifetime 

Exemption translates to an estate tax savings 

of slightly more than $2.2 million.   

The increased Lifetime Exemption is 

temporary.  Beginning in 2026 (or likely sooner 

if the Democrats take control of the Presidency 

and Congress before 2026), the exemption 

amounts are slated to revert back to their 2011 

amounts (as adjusted for inflation).  Wealthy 

taxpayers should consider taking advantage of 

the increased Lifetime Exemption before the 

reductions takes place. 

Most states that impose a separate 

estate tax (e.g., Maryland, New York and the 

District of Columbia), did not match the 

increased Federal Lifetime Exemption 

amount.  Both Maryland and the District 

initially were following the Federal 

government’s lead, but earlier this year had a 

change of heart and instead capped their 

exemption at a lower amount.3   The majority 

of states (e.g., Florida, Virginia and now 

Delaware) do not impose a state estate tax.   

3 These developments are detailed in our prior Client 
Alerts: Federal, District of Columbia and Maryland 
Estate Tax Exemptions Increase (April 16, 2018), and 
Federal, District of Columbia and Maryland Estate Tax 
Exemptions Increase (September 11, 2018).  However, 
beginning in 2019, Maryland is introducing portability 
into its estate tax structure. 

https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5ad4ea6070a6ad33f7559106/1523903073216/Client+Alert+on+2018+Exemption+Amounts+UPDATED+%5BApril+16%2C+2018%5D.pdf
https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5ad4ea6070a6ad33f7559106/1523903073216/Client+Alert+on+2018+Exemption+Amounts+UPDATED+%5BApril+16%2C+2018%5D.pdf
https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5b991bfa1ae6cf75cddfe206/1536760826954/Client+Alert+on+2018+Exemption+Amounts+Update+II+%28Sept+18%29+v2.pdf
https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5b991bfa1ae6cf75cddfe206/1536760826954/Client+Alert+on+2018+Exemption+Amounts+Update+II+%28Sept+18%29+v2.pdf
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Year End Planning 

 Annual Exclusion Giving 

With the major increases in the Federal 

estate and gift tax exemptions, it may be time 

to reconsider past giving practices.  For 

taxpayers that have estates over the Lifetime 

Exemption, making $15,000 gifts each year is a 

simple and efficient way to save estate taxes 

(the “Annual Exclusion”).4  Because it is an 

“annual” exclusion, it becomes a “use-it-or-

lose-it” provision.   

With the doubling of the Lifetime 

Exemption, however, the estate tax is 

applicable to far fewer individuals in 2018 

and beyond!   In other words, for 99.9% of 

the population, the need to reduce estate taxes 

via the Annual Exclusion is eliminated.   

Historically, of course, a greater 

portion of the population was subject to the 

estate tax in the 1980s and 1990s when the 

Lifetime Exemption was $1 million or less.  

Making Annual Exclusion gifts allowed the 

transfer of assets to loved ones (which not only 

transferred the asset but also the future income 

and appreciation) without suffering a gift or 

estate tax.  Attorneys, accountants and 

financial planners commonly encouraged their 

clients to make Annual Exclusion gifts for this 

very reason. 

When an Annual Exclusion gift was 

made using appreciated property rather than 

cash, the estate and gift tax benefit was partially 

offset by the “not so obvious” income tax cost.  

Back then (and now), the recipient of the 

Annual Exclusion gift took the donor’s income 

tax basis in the property (the so-called “carry-

over basis” rule).  By contrast, transfers upon 

death allow the recipient to receive a date of 

                                                 
4 The Federal gift tax law provide that every taxpayer 
can give up to $15,000 to an unlimited number of other 
individuals.  In effect, such gifts are not treated as gifts 

death value (often referred to as a “stepped-up 

basis”). These rules are important when the 

asset being transferred (by gift during lifetime 

or upon death) is appreciated — i.e., its fair 

market value is greater than the income tax 

basis to the donor. 

In summary, the potential detriment of 

making a lifetime gift is that the recipient 

doesn’t receive an income tax basis adjustment, 

which occurs if the same transfer takes place 

upon death.  However, back then, moving 

those assets out of the donor’s estate free of 

any gift and estate tax was more beneficial 

because the estate tax savings (55%) was far 

greater than the income tax detriment (28% 

capital gains tax rate). 

Fast forward to today.   

If the taxpayer’s estate is below the 

Lifetime Exemption amount, Federal estate 

taxes are not applicable.  In this situation, there 

is no estate and gift tax benefit.  There is only 

a potential income tax detriment.  When 

evaluating the efficacy of gifts in this paradigm, 

of course, consider that that the Lifetime 

Exemption is scheduled to rollback to lower 

levels, as mentioned above. 

Even if there are no tax advantages to 

making Annual Exclusion gifts (or any gifts for 

that matter), the gifts may still be important for 

“non-tax reasons.”  Sometimes the recipients 

need the funds given to make ends meet.  The 

gifts might enable an opportunity for growth 

and development not otherwise available.  Our 

own Richard Franklin coined the phrase 

“Prince Charles Effect” to describe the 

dynamic of inheritors (of kingdoms or wealth) 

waiting longer because of the expanding life 

expectancy of parents (Queens or 

for Federal gift tax purposes.  These gifts do not use 
any of the Taxpayer’s Lifetime Exemption. 
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commoners), and that a thoughtful approach 

to wealth and inheritance planning may be to 

transition more of the wealth during lifetime 

rather the traditional model of the transfer 

occurring upon the parents’ deaths.5 

When making gifts, there are other 

income tax rules to consider: 

First, avoid giving “depreciated” assets.  

Depreciated assets are those assets that have an 

income tax basis in excess of the asset’s fair 

market value (i.e., they have a built-in 

unrealized loss).  The reason is that the tax laws 

may not allow the recipient to take advantage 

of the unrealized loss.  A better strategy is for 

the donor to sell the asset, recognize the loss, 

which the donor may be able to use, and give 

the recipient cash. 

Second, try to give away cash or assets 

that have little built-in gain.  This way, the 

income tax detriment is lessened when the 

recipient sells the asset.  The adage “cash is 

king” is relevant here. 

Third, when making Annual Exclusion 

gifts – whether for tax or non-tax reasons – if 

you give a check, make sure that the check 

clears the recipient’s account before the end of 

the year.  The mere sending of the check is not 

enough - the donee has to “cash” the check 

before year end, otherwise it will not be 

considered a gift made this year! 

o Use the Increased Lifetime Exemption  

If you anticipate having an estate in 

excess of the Lifetime Exemption, we continue 

to suggest that you make taxable gifts to use the 

increased Lifetime Exemption, but only to the 

extent that making such gifts will not 

jeopardize your financial security. 

                                                 
5 See Family Wealth Series -- #7 Prince Charles Effect. 
6 Remember, the Lifetime Exemption is one exemption 
that can be used against gifts during lifetime or 
transfers upon death.  Therefore, to properly account 

o A Note on Clawback! 

The concern with “clawback” arises 

because the Lifetime Exemption is being 

temporarily increased.  The question is what 

happens when it reverts back to a lower 

amount? 

It is best illustrated with an example. 

Suppose that Jordan has never used his 

Lifetime Exemption amount, which means 

that in 2018, he has the full $11.18 million 

available.  On January 2, 2018, Jordan makes 

gifts consuming his entire Lifetime Exemption 

amount to his three children, Isabela, Addison 

and Harper.  Unfortunately, on January 2, 2026 

(after the tax laws have changed and the 

Lifetime Exemption reverts back to $6 million) 

Jordan dies.  The question is whether, at the 

time of his death, his estate gets credit for the 

$11.18 million Lifetime Exemption that he 

used against the gifts, or is his estate relegated 

to using only the $6 million Lifetime 

Exemption amount at the time of his death.6  

Stated differently, will Jordan’s estate have to 

pay estate taxes on the portion of the lifetime 

gifts that exceeds the Lifetime Exemption 

available upon death (i.e., $5.18 million) and 

clawback taxes on those lifetime gifts? 

When this similar issue arose in 2010 

(i.e., giving a temporary increased Lifetime 

Exemption that would revert back to a lower 

exemption), Congress did not provide an 

answer in the legislation.  This time around, 

under 2017 Tax Act, Congress instructed the 

IRS (actually, the Secretary of the Treasury) of 

its intention that the tax benefit of the 

increased Lifetime Exemption not be a 

“gotcha” when it reverts to the lower amount 

for lifetime use of the exemption, the estate tax 
computation must necessarily take into account all 
taxable gifts made during lifetime. 

https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/59b68d8e2278e7557ed4b950/1505136014773/Family+Wealth+Series+-+Post+%23+7.pdf
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in 2026, and that Treasury should write 

regulations clarifying that there is no 

“clawback.”7 

Last week, Treasury published 

proposed regulations that clarify that there will 

be no “clawback.”  Therefore, Jordan’s gifts 

will always be exempt from gift and estate 

taxation because the exemption was available 

at the time of the gifts.   

However, there is one nuance that 

Jordan should consider.  If he implements the 

gifts described above using all of his 2018 

Lifetime Exemption, and if the Lifetime 

Exemption level reverts to approximately $6 

million in 2026 (or earlier), Jordan will not have 

the benefit of any inflation adjustment indexing to the 

$6 million dollar Lifetime Exemption amount until the 

indexing causes the new Lifetime Exemption to exceed 

$11.18 million (i.e., not for a very long period of 

time).  The proposed regulations issued last 

week indicate this result.  In practical terms, 

this means that any additional gifts by Jordan 

(i.e., over the $15,000 Annual Exclusion), will 

trigger the payment of actual gift taxes at a 40% 

rate.  But this is not reason for wealthy families 

to pause in using the increased Lifetime 

Exemptions – we have lots of ideas for making 

gifts without triggering an actual gift tax 

liability.8 

o Gifts to Section 529 Plans 

Code Section 529 permits setting aside 

funds in certain prescribed educational savings 

plans (aptly called, “529 Plans”).  Transfers to 

529 plans are gifts to the named beneficiary of 

the plan.  The gifts use the donor’s $15,000 

Annual Exclusion in favor of plan beneficiary 

                                                 
7 Section 11061 of the 2017 Tax Act added Internal 
Revenue Code (“Code”) §2001(g) which directed that 
the Secretary prescribe regulations to deal with “claw 
back.” 

(and beyond that, the donor’s Lifetime 

Exemption).  However, the gift tax rules allow 

the donor to front-load the plan with five years’ 

worth of Annual Exclusions.  The donor must 

file a gift tax return electing this 5-year gift 

treatment. 

For example, assume that John and 

Joanne want to create 529 Plans for their 

granddaughters, Claudia, Carol and Janet.  In 

2018, each grandparent could make a gift of 

$75,000 (i.e., $15,000 x 5 years) to a 529 plan 

for each of the 3 granddaughters.  Thus, 

together John and Joanne could transfer 

$450,000 (i.e., $75,000 per granddaughter, per 

grandparent), and none of the gifts would be 

considered taxable gifts!  By making the gifts 

and electing to treat the gifts as being made 

over the next 5 years, each grandparent will be 

treated for this year (2018) and the following 

four years (through 2022) as if they each made 

Annual Exclusion gifts of $15,000 to each of 

the 3 granddaughters.  Being near year-end, 

another alternative is that John and Joanne 

could each fund the 529 plans with $15,000 in 

2018(and not make the 5-year election for the 

2018 gift), then early in 2019 fund them with 

$75,000 each (and make the 5-year election for 

the 2019 gifts), making the total funding of 

$180,000 to each 529 plan ($540,000 in total) 

in a short period of time. 

New Numbers for 2019 

Last week the IRS published the new 

COLA adjusted amounts for 2019, which are 

as follows: 

 The Lifetime Exemption and the 

generation-skipping tax exemption amount 

8 See  prior Client Alert for some ideas, Governments 
Allow “Free Pass” Gifts – i.e., Unlimited Gift Tax Free 
Gifts to Children and Other Individuals! 

https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5a945b43c83025346206f513/1519672132517/Client+Alert+-+Congress+Allow+Unlimited+Gift+Tax+Free+Gifts+--+NOW%21+Feb+2018+v6.pdf
https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5a945b43c83025346206f513/1519672132517/Client+Alert+-+Congress+Allow+Unlimited+Gift+Tax+Free+Gifts+--+NOW%21+Feb+2018+v6.pdf
https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5a945b43c83025346206f513/1519672132517/Client+Alert+-+Congress+Allow+Unlimited+Gift+Tax+Free+Gifts+--+NOW%21+Feb+2018+v6.pdf
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will be increased (from $11.18 million) to 

$11.40 million. 

 The Annual Exclusion will remain at 

$15,000. 

 The exclusion for gifts to non-resident 

spouses increases to $155,000. 

 The highest income tax bracket (now 37%) 

for estates and trusts will become effective 

when taxable income exceeds $12,750. 

 

 

If you have any questions about these issues, please contact one of our lawyers. 

 
 RICHARD S. FRANKLIN bio   GEORGE D. KARIBJANIAN bio    

 rfranklin@fkl-law.com  gkaribjanian@fkl-law.com 

 

 LESTER B. LAW bio  TARA M. RAObio  
 lblaw@fkl-law.com     trao@fkl-law.com 
 
 
 

DISCLAIMER: This material is not intended to constitute a complete analysis of all tax or legal 

considerations.  This material is not intended to provide financial, tax, legal, accounting, or other 

professional advice.  Consult with your professional adviser to obtain counsel based on your individual 

circumstances.  
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