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CLIENT ALERT FRANKLIN KARIBJANIAN & LAW PLLC 
      (JANUARY 2, 2018) 

 

Public Law No. 115-97 – Estate Tax Change Implications 
 

Happy New Year! 

The President signed Public Law No. 115-97, formerly known as the Tax Cuts and Job Act, into law 
on December 22nd (hereinafter the “Act”).  Among other sweeping changes, the Act doubles the base 
lifetime gift and estate tax exclusion and GST tax exemption of $5 million to $10 million, as indexed 
for inflation.  For 2018, this translates to an exemption amount of roughly $11.2 million per person.   

Beginning in 2026, the gift and estate tax exclusion and GST tax exemption return to their base 
amount of $5 million, as they would have been indexed for inflation.  Thus, as enacted, the increase 
is temporary. 

As enacted, there is no full repeal.  The entire gift, estate and GST tax system is left in place.  Section 11061 of the 
Act simply adds a new subsection to IRC § 2010(c)(3), which is the estate tax statute that establishes 
the estate tax exclusion amount, to read:  

 (C) INCREASE IN BASIC EXCLUSION AMOUNT.—In the case of estates of decedents 
dying or gifts made after December 31, 2017, and before January 1, 2026, subparagraph (A) 
shall be applied by substituting ‘$10,000,000’ for ‘$5,000,000’. 

Inflation Adjustments.  In 2017, as a result of the inflationary adjustments, the base $5 million amount 
was increased to $5.49 million, and, without the Act, the inflationary adjustment was to have increased 
the 2018 exclusion amount to $5.6 million.  Therefore, by doubling the basic exclusion amount to $10 
million, the inflationary adjustments for 2018 will increase the exclusion 
amount to be approximately $11.2 million.  The amount is “approximate” 
because, in another section of the Act, a change is made in the method of 
computing inflation adjustments.  Presumably, the IRS will confirm the 
precise amount in the near future. 

History of Exclusion Amount.  To refresh your recollection, the chart to the 
right shows the federal estate tax exclusion amounts and maximum rates of 
the federal estate tax from 2001 to 2018.  This illustrates the swings that have 
occurred in the estate tax system.  Changes also occurred to gift tax and GST 
tax, as well as at the state level where approximately 20 states and the District 
of Columbia impose their own estate tax.  All these changes in a short period 
of time create instability for taxpayers, their advisors, and the IRS.  This also 
amply demonstrates why estate planning is complicated. 

Reducing the Overall Estate Tax Impact.  Starting in 2018, and continuing at least 
through 2025, a married couple can protect $22.4 million from federal estate 
taxes.1  Increasing the exclusion amount reduces the percentage of 

                                                      
1 The emphasis is on “federal” estate taxes.  Whether the various states with separate estate taxes will 
increase or decrease their respective exemptions is unknown at this point in time. 
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individuals subject to the estate tax from .02% to .01% (or one in every 10,000 persons).  In effect, 
this and prior legislation repeals the estate tax for all but a very small percentage of the population. 

Federal Gift, Estate & GST Tax System Endures.  The Act leaves the entire gift, estate and GST tax system 
in place.2  Simply adjusting the exclusion level made this Congress’ work less involved.  Recalling that 
the Democrats strongly opposed the Act, in the near future should control of Congress and the White 
House shift to the Democrats, it will be just as simple to revert to lower exclusion levels either by 
doing nothing all at before 2026 or repealing the new provision before 2026.  While it may seem like 
a considerable amount of time has passed since November 8, 2016, it should be recalled that Secretary 
Clinton, who most political pundits presumed would win the Presidency on Election Day, proposed 
to decrease the gift, estate and GST tax exclusions to $3.5 million per person and raise the gift, estate 
and GST tax rates to 45% (with an increased top rate for some ultra-high net worth estates to 65%).3  

Seeing the Sunset … Again.  To quote Yogi Berra, “it’s déjà vu all over again.”  Not too long ago, 
Congress scheduled the repeal of the estate tax provisions, but subject to the sunset rule!  In effect 
the tax disappeared temporarily and then came back again.  The Senate’s “Byrd Rule” essentially 
requires that if tax legislation would cause a deficit, the Senate needs 60 votes to pass the legislation, 
otherwise the tax provisions have go away or “sunset” and the law reverts to where it was before 
passage.4  With the current composition of the Senate, 60 votes was impossible, in fact, many were 
worried that they would have 50 votes … Thus, because of the Byrd Rule, the doubling of the gift, 
estate and GST tax exclusion will sunset in 2026, similar to the sunset of the 2001 Bush tax changes 
after 2010. 

Repeal.  Total repeal continues to be alluring to some, but it’s too ephemeral to warrant serious reliance.  
This is based on the history of the modern estate tax, where the tax was repealed for one year out of 
the past 101 years.  Moreover, the policy of the estate tax has long been to further the social policy of 
breaking up large concentrations of wealth.  By some measures, the United States is the most unequal 
first world country in terms of wealth and income inequity.  Therefore, to be sanguine about total 
repeal seems imprudent.  Our Client Alert entitled Congress May Change the Estate Tax – What Should I 
Do Now? addressed this: “The core point is that it’s imprudent to entrust the security of family wealth 
to Congressional action or inaction on the estate tax.” 

Double the Exclusions – Ugh…Just ‘Till 2026.  A key point is that the “doubling” of the exclusions is 
temporary (i.e., it “sunsets”).  For those that can afford to do so, using the new exclusion amount 
sooner rather than later is advisable.  In effect, to use the new doubling amount (i.e., the amount of 
the exclusion from $5.6 million to $11.2 million), you must first use the original exclusion amount (i.e., 

                                                      
2 The so-called “step-up in basis” rule upon death is unchanged.  This rule requires the cost basis of a 
decedent’s assets to be adjusted to fair market value on the decedent’s date of death.  Generally, this 
rule is taxpayer favorable as it eliminates the potential capital gain that existed prior to death. 
3 See generally, Robert W. Wood, Hillary Clinton Vows 65% Estate Tax to Donald Trump’s Repeal (Forbes, 
September 23, 2016). 
4 The Act creates deficits.  The only way to pass a bill that is deficit-burdened is for it to be passed as 
part of the annual budget reconciliation.   However, to undo many parts, if not all, of this Act, it 
would be much easier for a Democratic Congress and White House, because undoing legislation that 
creates a surplus simply needs a simple majority in both Houses of Congress, and the legislation 
could be done through the use of a stand-alone bill (avoiding the budget reconciliation process and 
the Byrd Rule).  Thus, the Act’s undoing could occur much quicker and with much less fanfare by 
comparison to its passing if there is a shift of power. 

https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5a37c314085229e36d10b6f0/1513603860744/Client+Alert+-+Estate+Tax+Changes+-+What+Should+I+Do+Now.pdf
https://static1.squarespace.com/static/52d6dce1e4b0a6a1dc27ca56/t/5a37c314085229e36d10b6f0/1513603860744/Client+Alert+-+Estate+Tax+Changes+-+What+Should+I+Do+Now.pdf
https://www.forbes.com/sites/robertwood/2016/09/23/hillary-clintons-65-estate-tax-or-donald-trumps-repeal/#5e04fe212328IRS Cyber Fraud
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the amount up to $5.6 million).5  If the new doubling amount of exclusion is used through making 
lifetime gifts, the taxpayer should get credit for having had the exclusion available at the time of the 
gifts, even if in the future the total exclusion amount is rolled back to the original amount or a smaller 
amount.6  But to get this credit, the original exclusion amount must be used first.   

If the taxpayer survives into 2026 and does not use the new doubling amount of exclusion by gifts 
during lifetime, it will be as if it never doubled.7  Considering that most Americans cannot afford to 
give away $11.2 million during lifetime, it stands to reason that most will get no benefit from the 
doubling before rolling back of the exclusion amounts.  For these taxpayers the doubling amount may 
be illusory and perhaps just confusing. 

Wealthy families should now focus on using the new doubled exclusion amounts by lifetime gifts.  
Maximizing the value of the exclusions might involve giving assets subject to valuation discounts and 
having strong growth potential.  Carefully considering the gift structure is important.  For example, 
the gift structure should mitigate the risks of the IRS complaining that the transferred asset’s valuation 
is too low.  Additional wealth transfer benefits are available by making the gifts to specially designed 
trusts. 

The moderately wealthy – those with estates greater than the original exclusion amount but not so 
much as to be comfortable making immediate lifetime gifts of $11.2 million – will find it challenging 
to benefit from the doubling amount.  For example, no federal estate tax would be imposed on the 
estate of an individual who dies in 2018 with net assets of $10 million.  Yet if the same individual dies 
after 2025, federal estate taxes of approximately $1,760,000 would be due.8  Therefore, for most 
individuals, existing estate tax reduction strategies should continue to be employed.  We are 
considering new approaches for this segment too. 

Following the Act’s changes, it may be necessary to review your documents to avoid unintended 
results in the future and to best achieve your tax planning goals.  For example, some married 
individuals have estate planning documents dividing the estate of the first spouse to die using amounts 
defined by formulas that depend on tax concepts.  These formulas should be revisited and perhaps 
revised.  Such documents might refer to the “GST Exemption Amount,” the “Marital Deduction 
Amount,” the “Applicable Exclusion Amount,” the “Credit Equivalent Amount,” or other similar 
terms.  While it may have made some sense to use that type of language and planning in the past, for 

                                                      
5 For purposes of illustration in this Client Alert, we are using the term “original exclusion amount” 
to mean the exclusion up to $5.6 million (as indexed in future years) and the term “doubling amount” 
to mean the exclusion from $5.6 million to $11.2 million (as indexed in future years).  There are 
attributes to each part and therefore we need to distinguish between the amounts. 
6 This appears to be the Congressional intent, but is not clear in the Act that this will occur.  In the 
Conference Committee report to the Act, it is stated that, “As a conforming amendment to section 
2010(g) (regarding computation of estate tax), the provision provides that the Secretary shall 
prescribe regulations as may be necessary or appropriate to carry out the purposes of the section with 
respect to differences between the basic exclusion amount in effect: (1) at the time of the decedent’s 
death; and (2) at the time of any gifts made by the decedent.”  Joint Explanatory Statement of the 
Committee of Conference, CRPT-115 HRPT at p.144.  In 2012, when faced with a similar 
“clawback” issue, Treasury issued regulations in the Portability arena confirming that there would be 
no clawback if any deceased spousal unused exclusion amount was used.  See Treas. Reg. § 20.2010-3. 
7 This assumes that there is no other legislation to preserve the new doubling amount of exclusion 
beyond 2025. 
8 This example ignores the inflationary indexing to the pre-Act 2018 exclusion amount of $5.6 
million that would occur in 2019 and subsequent years. 
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many who may not be subject to an estate tax (i.e., 99.9% of the population), it may have an adverse 
income tax implication to your family.  This is especially true for married couples when looking at the 
step-up-in-basis rules.   

Estate planning documents that make charitable gifts should be reviewed.  Some charitable gifts are 
made based on the idea that estate taxes will be imposed.  In such cases, if the new doubling amount 
of exclusion would eliminate all estate taxes, should the charitable gift still be made? 

If you have any questions about the possible estate tax changes and their impact upon your estate 
planning or otherwise, please call one of our lawyers. 
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At FKL, we are committed to being innovative and creative leaders in the trusts & estates practice.  
We are actively considering the estate planning implications of the temporary doubling of the 
exclusion as discussed above.  Richard Franklin will be speaking on this subject as a panelist during a 
Tax Reform Roundtable at the Bloomberg Tax Offices in Arlington, Virginia on January 9th. 

 

* * * 

 

DISCLAIMER: This material is not intended to constitute a complete analysis of all tax or legal 
considerations, nor is not intended to provide financial, tax, legal, accounting, or other professional 
advice.  Consult with your professional adviser to obtain counsel based on your individual 
circumstances.  
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