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 FIDUCIARY TAX ALERT FRANKLIN KARIBJANIAN & LAW PLLC 
      (SEPTEMBER 6, 2017) 

 

Portability – ACT NOW 
--January 2, 2018 Deadline to Cure “Past” Missed Portability Elections! 
--Two Years from Date of Death to Make Future Portability Elections! 
By Lester B. Law 
 

Revenue Procedure 2017-34,1 issued on June 26, 2017, provides two new forms of administrative 
grace, one allowing all “past” missed portability elections to be fixed and one allowing “future” missed 
portability elections to be fixed.  There are limits on this administrative grace, however. 

Portability is potentially helpful for the surviving spouse of any individual dying after December 31, 
2010.  Yet, since the enactment of portability, there have been many missed elections for a variety of 
reasons.  For instance, some estate representatives and surviving spouses received no advice about 
portability or poor advice.  In other instances, advisors may have been poorly informed about 
portability and therefore failed to advise their clients.  Yet, in other cases, the time periods were missed 
by mistake or miss-communication between advisers and clients.  Regardless of the reason, missing 
the election could be very costly because the election is potentially worth up to $2,196,000 in estate 
tax savings ($5.49 million estate tax exclusion in 2017 multiplied by the 40% estate tax rate in 2017).  

“PAST” MISSED PORTABILITY ELECTIONS 

The new administrative grace applies to small estates – those estates below the threshold for being 
required to file a federal estate tax return.2  For these small estates that missed making a “past” 
portability election, the Revenue Procedure provides that the individual’s estate may file an estate tax 
return to make the portability election, as long as the return is filed prior to January 2, 2018. 3   

As initially enacted, the rules were unclear about how the election would be made and the deadline for 
making the election was ambiguous for small estates.4  Eventually, the IRS issued guidance indicating 

                                                      
1  IRB 2017-26 (June 26, 2017). 

2 Essentially, for those decedents with gross estates plus adjusted taxable gifts that do not exceed the basic 
exclusion amount of $5 million, which has been indexed for inflation since 2010.  For 2017, the basic exclusion 
amount is $5.49 million. 

3 Nothing we write in this Fiduciary Tax Alert applies to large estates, those that were in the past or are required 
in the future to file an estate tax return.  A different set of rules applies to large estates, not addressed in the 
Revenue Procedure and not addressed here. 

4 Not to toot our own horn, but our partners were instrumental in bringing the importance of several issues to 
the IRS’s attention.  I wrote an article that explained there was not deadline for filing an estate tax return for a 
small estate and therefore the time for making the portability election was unclear. Law, Portability Election:  There 
May Be No Due Date for Smaller Estates, LISI Estate Planning Newsletter #1885 (November 1, 2011).  
Acknowledging the statutory glitch, Treasury responded by issuing its then proposed regulations (which are 
now final) which clarified that in order to seek the benefits of portability, the election must be made on an 
estate tax return that must be filed within 9 months of death (or 15 months, if extended).  See Treas. Reg. 
20.2010-1(a). 



Copyright 2017 Franklin Karibjanian & Law PLLC                                                               Page 2 
All Rights Reserved. 

that an estate tax return must be filed to make the portability election – even though such return was 
otherwise unnecessary.  So, naturally some taxpayers and professional tax advisors were confused.  
Thanks to this new Revenue Procedure, however, accountants and attorneys who have been sued for 
their role in missed portability elections may have new reason for hope that the damages can be 
mitigated. 

This new IRS procedure allows every small estate where the portability election was missed since the 
date of enactment the opportunity go back and make the election.  We cannot stress enough this new 
procedure’s importance! 

Even if the portability election was initially considered, and for whatever reason it was decided not to 
make the election, the estate representatives can, and should, now reconsider that initial decision based 
on the current circumstances.  This new Revenue Procedure provides a second “bite at the apple.”  
All personal representatives and surviving spouses should be advised of this new development 
regarding “past” missed portability elections. 

“FUTURE” MISSED PORTABILITY ELECTIONS 

The second administrative grace relates to missed portability elections in the “future,” again only for 
small estates.  The IRS will allow the portability election to be made on an estate tax return filed by 
the second anniversary of the taxpayer’s death.  Therefore, the estate representatives have 2 years 
following death to make the election, rather than just 9 months, which is the ordinary deadline for 
filing an estate tax return, or 15 months, if the time for filing the estate tax return has been properly 
extended.  Going forward, this 2-year administrative grace period is permanent.5   

Historical Perspective 

Prior to 2011, if a married individual died without fully using his or her estate tax exemption (called 
the “basic exclusion amount”), the unused exemption was forever lost.  

Consider this example involving a married couple, A and B, who, upon the death of the first of them 
to die in 2007, had a combined net worth of $4 million. Suppose that all of the assets were titled in 
B’s name.  Both A and B’s wills provided for the use of a trust to shelter his or her basic exclusion 
amount (often called an “credit shelter” or “bypass” trust) with the rest of the assets passing outright 
to the surviving spouse.  This way, there would be no estate taxes on the first death as a result of the 
use of the basic exclusion amount and the unlimited federal estate tax marital deduction.  Suppose 
further that B dies first. In 2007, the basic exclusion amount was $2 million.  B has an estate of $4 
million, and under B’s will, a credit shelter trust for A’s benefit is “funded” with $2 million and the 
remaining $2 million passes outright to A.  If A dies in 2008 and, if we assume no appreciation or 
exhaustion of the assets, A has an estate of $2 million (which is what he or she received outright from 
B’s will).  The basic exclusion amount in 2008 was $2 million, so there would be no federal estate tax 
on A’s death.  The end result is that A and B’s children receive the full $4 million estate without any 
reduction in federal estate taxes. 

Now let’s suppose that A died first.  Since A had no assets, A’s full basic exclusion amount is wasted.  
Upon B’s death in 2008, B has an estate of $4 million and, since the basic exclusion amount in 2008 
was only $2 million, the remaining $2 million of B’s estate is subject to federal estate taxes.  
Consequently, B’s estate would have owed $900,000 in federal estate taxes.  Ouch! 

                                                      
5 Of course, administrative grace granted by the government can be withdrawn by the government. 
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In 2010, Congress passed the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation 
Act of 2010 which introduced the concept of “portability,” which allowed the personal representative 
of a decedent’s estate to make an election to transfer (or “port”) the decedent’s unused basic exclusion 
amount (which the 2010 Act calls the “DSUE Amount”) to the surviving spouse.  The 2010 Act was 
only temporary, but in 2012, with the American Taxpayer Relief Act of 2012, Congress made 
portability permanent.6 

The Portability Election 

To benefit from portability an election must be made on the deceased spouse’s timely-filed federal 
estate tax return.  If the estate tax return is not timely-filed, portability’s benefit may be lost (like it was 
prior to 2011). 

Relief for Certain Missed Elections 

Tax elections can be divided into two groups – those where the deadline for making the election is 
controlled by a specific tax statute, and those where the deadline for making the election is controlled 
by a Treasury Regulation.  If the deadline for making a particular election is based on a regulation and 
not a statute, the IRS is allowed to provide relief by extending the time period for making the election 
under Treas. Reg. § 301.9100-3 (so-called, “9100 Relief”). 

Applying 9100 Relief to Portability 

Prior to the introduction of portability, absent certain unique circumstances, an estate tax return was 
only filed if the sum of the value of the decedent’s gross estate and all prior taxable gifts exceeded the 
“filing threshold,” which was the basic exclusion amount in the year of death.  For example, in 2017, 
the basic exclusion amount is $5.49 million.  Thus, a $3 million estate would not ordinarily be required 
to file an estate tax return.  With portability, however, the portability election is not based on the size 
of an estate – portability can be elected whether the estate is valued at $100 million or $1.   

Because there was no statute or regulation that provided for filing an estate tax return when the value 
of the estate is less than the applicable filing threshold the Treasury Department issued regulations 
implementing procedures for making the portability election in these small estates.  Because these 
procedures – which includes the filing date for the estate tax return – are regulatory, 9100 Relief is 
applicable for small estates!  Conversely, if an estate exceeds the filing threshold, the filing date is set by 
federal statute, so 9100 Relief is not available for those estates.  

How is 9100 Relief Obtained? 

Obtaining 9100 Relief is complicated and the decision as to whether such relief should be granted is 
completely at the discretion of the IRS.  The request is made to the IRS in the form of a private letter ruling, 
which is a complex legal document setting forth the facts of the particular matter, the applicable law, 
and the relief you are seeking from the IRS.  It must also show good cause why the requested relief 
should be granted.  In addition to the professional time and expense generated in preparing the private 
letter ruling, every filing requires a filing fee, which, in most instances, is roughly $10,000.   

Since portability’s introduction, many tax practitioners desired a simplified procedure under the guise 
of 9100 Relief that would eliminate the burdensome private letter ruling process in order to obtain 
additional time to file the portability election.  In 2014, the IRS, in Rev. Proc. 2014-18, implemented 
such a simplified procedure; however, that procedure was limited to decedents dying prior to January 
1, 2014.7  For decedents dying after December 31, 2013, there was no further relief. 

                                                      
6 See, American Taxpayer Relief Act of 2012, Pub.L. 112–240, H.R. 8, 126 Stat. 2313 

7 See, e.g., Rev. Proc. 2014-18, 2014-7 IRB 513, and Rev. Proc. 2016-1, 2016-1 IRB 1. 
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New Simplified Procedures 

The new Revenue Procedure, once again, provides a simplified procedure for small estates to have 
additional time to make the portability election, and such relief is not limited based upon the 
decedent’s date of death (i.e., it applies to decedents dying after December 31, 2013). 

Prerequisites for Relief: 

To be eligible for relief, all of the following requirements must be met: 

(1) The decedent: 

(a) was survived by a spouse (the “surviving spouse”);  
(b) died after December 31, 2010; and 
(c)  was a resident or US citizen at the time of death;  

(2) The estate is a “smaller estate”; and 
(3) The personal representative did not timely-file a estate tax return.8 

Procedures for Relief 

If the prerequisites are met, the estate’s personal representative must thereafter: 

(1) File a complete and properly-prepared9 federal estate tax return (and make the portability 
election) on or before the later of (a) January 2, 2018, or (b) the second anniversary of the 
decedent’s date of death; and 

(2) The top of Page 1 of the estate tax return must state: “FILED PURSUANT TO REV. 
PROC. 2017-34 TO ELECT PORTABILITY UNDER § 2010(c)(5)(A)”. 

What is the Relief? 

If all the requirements are satisfied, the DSUE Amount will, effective retroactive to the decedent’s 
date of death, be added to the surviving spouse’s basic exclusion amount. 

What Happens if the Estate Doesn’t Meet the Requirements? 

If a small estate does not meet the Revenue Procedure requirements, it may still have an opportunity 
to seek 9100 Relief.  The Revenue Procedure is not an “exclusive” remedy but rather is a “safe harbor” 
remedy.  This means that if the estate does not satisfy the prerequisites, it may be outside the Revenue 
Procedure but may still seek relief under the normal 9100 Relief procedures. 

What if the Surviving Spouse Paid Gift (or Estate) Tax and Now Wants a Refund? 

The Revenue Procedure addresses certain fact patterns where, prior to making the portability election, 
the surviving spouse made lifetime gifts and paid a gift tax, or (b) the surviving spouse died and an 
estate tax was paid.10 

Gift Tax 

The Revenue Procedure provides that if (a) after the decedent’s death, the surviving spouse pays any 
gift taxes, and (b) such payment is not necessary after the portability election is made, such gift taxes 

                                                      
8 If the personal representative had filed a timely-filed tax return, then either the personal representative made 
a proper election, and relief would have been granted, or the personal representative would have opted-out and 
then relief would not be granted, because there was an affirmative opting out. 

9 Treas. Reg. § 20.2010-2(a)(7)() and the Treasury Regulations under Code Section 6108 provide guidance of 
when a return is “complete and properly-prepared.” 

10 Rev. Proc. 2017-34, Sec. 5.01. 
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can be refunded if a claim for the refund is made within the time prescribed for obtaining a refund.11  
If, however, the normal deadline for pursuing a refund has passed, the surviving spouse is out of luck. 

Estate Tax 

Where an estate tax was paid in the surviving spouse’s estate and such tax would not have been due 
as a result of portability, the Revenue Procedure provides a similar remedy as described above with 
the gift tax. 

Protective Refunds 

The filing of the decedent’s estate tax return to make the portability election under the Revenue 
Procedure will be considered to be a “protective claim” for refund of tax.12  The importance of this 
cannot be overstated – a “protective claim,” in effect, puts a hold on any applicable statute of 
limitation. 

Conclusion – Taxpayer Friendly 

Since portability’s inception, the government has taken a taxpayer-friendly approach toward the 
administration and application of portability.  This Revenue Procedure is likewise beneficial and 
helpful to taxpayers.  The administrative grace provided under the new Revenue Procedure is not 
unlimited, however.  A surviving spouse who could benefit from the relief should act quickly. 

If you have any questions about portability elections, please call one of our lawyers. 
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DISCLAIMER: This material is not intended to constitute a complete analysis of all tax or legal considerations.  This 
material is not intended to provide financial, tax, legal, accounting, or other professional advice.  Consult with your 
professional adviser to obtain counsel based on your individual circumstances.  

                                                      
11 Generally, the time period is three years from the date of filing the return or two years from the time the tax 
was paid).  See, IRC § 6511(a)(1); Treas. Reg. § 301.6511(a)-1(a)(1). 

12 Rev. Proc. 2017-34, Sec. 5.01. 
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