
 

 

 

 

Subject: George Karibjanian, Gerard J.J. Wehle & Robert L. 
Lancaster: A Memo to the States - The UVTA Is Flawed… So Fix It!!! 

 

“The UVTA presents serious problems for estate and tax planners.  For 
those states that are considering passage of the UVTA, education is 
tantamount to understanding the underlying dangers of the UVTA.  The 
statutory solutions presented in this newsletter will help neutralize those 
dangers and allow estate planners and creditors’ attorneys to co-exist 
peacefully within the UVTA realm.  For those states that have already 
passed the UVTA, they likely did so without the knowledge of the 
ramifications advocated in the Explanatory Articles.  For these states, it is 
still possible to enact the statutory changes to correct the problems.  All it 
takes is an understanding of the issues, a willingness to pursue the change 
and the desire to change the first impression.  Look no further than what 
transpired in Arkansas and Indiana.” 

 

George Karibjanian, Gerard J.J. Wehle and Robert L. Lancaster provide 
members with important commentary on the UVTA. 

George D. Karibjanian is a member of the firm of Franklin, Karibjanian & 
Law PLLC and a resident in the firm’s Boca Raton, Florida and 
Washington, D.C. offices. George is a Fellow in the American College of 
Trust and Estate Counsel and is Board Certified by the Florida Bar in Wills, 
Trusts and Estates. He earned his B.B.A. in Accounting from the University 
of Notre Dame (the home of your 2018 NCAA Women’s Basketball 
National Champions), his J.D. from Villanova University (the home of your 
2018 NCAA Men’s Basketball National Champions) and his LL.M. in 
Taxation from the University of Florida. George is the current Chair of the 
Asset Protection Committee of the Florida Bar’s Real Property, Probate & 
Trust Law Section, is a current Vice-Chair of the Estate & Gift Tax 
Committee of the American Bar Association’s Section of Taxation, and is a 
current Co-Chair of the Estate & Gift Tax Committee within the Income & 
Transfer Tax Planning Group of the American Bar Association’s Real 



 

Property Trust and Estates Section. George has written and lectured 
extensively on a variety of estate planning topics and is a frequent 
contributor to LISI. 

Gerard “J.J.” Wehle is a founding partner of the law firm Drummond 
Wehle LLP in Tampa, Florida. J.J. practices primarily in the areas of estate 
planning, probate and trust administration, wealth preservation, business 
and tax planning. J.J. is both a member of the Florida Bar and a licensed 
Certified Public Accountant in the State of Florida. He is Co-Chair of the 
Legislation and Regulations Committee of the Tax Section of the Florida 
Bar.  J.J. earned his B.B.A. in Accounting with honors from the University of 
Notre Dame and his J.D. with honors from the University of Florida, Levin 
College of Law.  J.J. has written frequently for LISI on the topic of the 
Uniform Voidable Transactions Act. 

Robert L. Lancaster is a Principal in the Naples, Florida office of 
Cummings & Lockwood LLC. Rob focuses his practice on estate planning 
and asset protection planning, is Board Certified by the Florida Bar in Wills, 
Trusts and Estates and has been named in “The Best Lawyers in America” 
for 2018.  Rob earned his B.S. in Business Management from Florida State 
University, his J.D. from the University of Florida, Levin College of Law and 
his LL.M. in Taxation from the University of Florida.  Rob is a current Vice-
Chair of the Estate & Trust Tax Planning Committee of the Florida Bar’s 
Real Property, Probate & Trust Law Section.  Rob has written frequently for 
LISI on the topic of the Uniform Voidable Transactions Act. 

Here is their commentary: 

EXECUTIVE SUMMARY: 

For much of the past three and one-half years, the authors and others have 
lamented, in one way or another, that the Uniform Voidable Transactions 
Act (the “UVTA”), as issued by the Uniform Law Commission of the 
National Conference of Commissioners on Uniform State Law (the “ULC”) 
in July 2014, may be good for the creditors’ bar, but bad for the estate 
planners’ bar (the articles cited in the endnotes shall collectively be referred 
to as the “Explanation Articles”).1  Many (but not all of) the problems do not 
concern the language within the UVTA itself, but rather the concerns are 
raised by the Official Comments released as explanatory text to the UVTA 
(the “Comments”). 



 

During this time, the UVTA-proponents have issued standard, Alfred E. 
Newman-style push back (i.e., “What, me worry?”),2 and such proponents 
have seen some success – as of the date of this article, the UVTA has now 
been adopted in 18 jurisdictions,3 with others likely as several state 
legislative sessions in which the UVTA has been introduced are ongoing.4  
However, just because a legislative measure passes, it should not 
automatically be concluded that the measure was passed with full 
disclosure of the negative impact of the measure on all areas of the law.  
There may have been other forces at work, such as accompanying 
measures or the lack of public awareness or discussion of the measure.5  
For example, in November 2015, when one of the authors was presenting 
on asset protection topics at the annual California Tax Bar Conference in 
La Jolla,6 many attendees at the session were not only genuinely surprised 
and shocked at the problems with the UVTA, but were even more surprised 
and shocked when they learned that this was to be their law effective 
January 1, 2016.7  The questions asked of said author at the end of the 
presentation were the generally the same:  “How did this happen?” and 
“Why was there no discussion about this?” 

Fortunately, Arkansas and Indiana have both listened and learned, and 
their respective versions of the UVTA, both adopted in 2017, contain 
statutory provisions purporting to disavow certain Comments.  Other states 
have inquired about following suit.8   

For the creditors’ bar, two changes to the UVTA are most welcomed – the 
imposition of an evidentiary standard and the creation of a governing law 
provision.  For the estate planning bar, as discussed in the Explanatory 
Articles, the UVTA could lead to a quagmire of problems with certain 
planning techniques.  The purpose for this newsletter, then, is to educate 
all states – not only those considering the UVTA, but those who have 
already adopted the UVTA – on the solutions and workarounds that must 
be implemented to properly allow the UVTA to serve its intended purpose 
of improving debtor/creditor law while eliminating the estate planning 
concerns. 

COMMENT: 

A. What to Do About the UVTA? 

When the ULC issues a new Uniform Act, the knee-jerk reaction is that the 
Act must be adopted in every state.  This, after all, is the purpose of a 
“Uniform Act.”  Two questions must be asked.  First, does every state 



 

always adopt each Uniform Act that is released?  The answer is clearly 
“no.”  For example, consider that, as of March 1, 2018, the Uniform Probate 
Code, adopted by the ULC in 1969 and revised in 2010, has only been 
adopted in full by 18 of 51 jurisdictions.9  With that, the second question is, 
when a state considers a Uniform Act, does it always adopt the act as 
written?  Again, the answer is clearly, “no.”  In Florida, it would appear that 
Uniform Acts are not adopted “as is” but rather are molded to fit the 
applicable needs of Florida.  An example of this is found in the opening 
remarks to a four-part Florida Bar Journal white-paper series on Florida’s 
revised limited liability company act, where Louis T.M. Conti and Greg 
Marks stated the following: 

“The revised act is based on the Revised Uniform 
Limited Liability Company Act of 2006, as amended 
in 2011 (RULLCA), promulgated by the Uniform 
Law Commission (ULC). The revised act diverges 
from or supplements RULLCA in many significant 
respects, such as when the drafting committee 
believed that adopting the uniform language would 
be too abrupt a departure from existing law or 
conflict with department filing procedures, or the 
committee determined that RULLCA language was 
not appropriate.”10 

This is sound advice – states should not automatically accept what the ULC 
states as ideal.  For example, consider North Carolina Gen Stat. § 39-
23.9B., which is titled “Application to series organization” and adopts UVTA 
§11 verbatim.  The purpose for this provision is to regard each organization 
within the series, which under applicable law would be treated as one 
organization, as separate organizations.  Such a characterization would 
remove many of the important features of a series organization (the 
analysis of which is beyond the scope of this article).  There’s only one 
slight hitch to this – North Carolina has not adopted “series organizations” 
as part of its limited liability company act.  Since series organizations are 
not part of North Carolina law, does N.C. Gen Stat. § 39-23.9B. have any 
meaning or applicability in North Carolina?11  According to the ULC, the 
answer would be “yes” because, as set forth in a legislative note after 
UVTA §11: 

“This section should be enacted even if the enacting 
jurisdiction does not itself have legislation enabling 
the creation of protected series. For example, in 



 

such an enacting jurisdiction this section will apply if 
a protected series of a series organization 
organized under the law of a different jurisdiction 
makes a transfer to another protected series of that 
organization and, under applicable choice of law 
rules, the voidability of the transfer is governed by 
the law of the enacting jurisdiction.” 

Is this correct?  Is the UVTA attempting to usurp standard conflicts of laws 
regarding choice of law?  Perhaps.  That being said, of the states that have 
adopted the UVTA, only California had the foresight to recognize this.  
When it adopted the UVTA by restating its Civil Code Chapter 3439, 
California followed the same statutory numbering scheme as the UVTA but 
skipped over Cal. Civ. Code § 3439.11, with the thought undoubtedly being 
that if California adopts series organizations, UVTA §11 could then be 
adopted as Cal. Civ. Code § 3439.11.   

Each aspect of a Uniform Act must therefore be reviewed and dissected to 
determine which provisions apply in the particular state, which provisions 
substantially change the law in the particular state, and which provisions 
may not be appropriate for that particular state because the reasoning 
behind such provisions is flawed.  For those provisions that change the law, 
all areas of the law – not just the specific area intended to be governed by 
the Act – must be considered.  

B. Modifying the UVTA – “General” or “Specific”? 

The problems with the UVTA are squarely within the Comments, so how 
does a state go about fixing the Comments?  Like most area within the law, 
there are two approaches – “general” and “specific.”  With a general 
change, one or two statutes are created that disavow or negate the impact 
of the offending Comments.  With specific changes, a change is made to a 
uniform statute to circumvent the offending Comments.  Each approach is 
discussed below. 

(1) “General” Negation of the Comments 

(a) Statutory Negation 

If other factions are forcing the hand of the particular state legislature, 
whereby passage of the UVTA is inevitable, the estate planning bars 



 

should be made aware of the repercussions and press for some negations 
prior to passage. 

Most importantly, the Comments should be prevented from acting as 
statutory interpretation.  To re-emphasize a point raised in the Explanatory 
Articles, the Comments are not part of the law.  A statute preventing the 
use of Comments is unusual to say the least, especially since the 
Comments are not the law.  However, as to the UVTA, a clear statutory 
expression of legislative intent is warranted to remove any doubt as to the 
ability of the Comments to be applied for interpretation purposes. 

This raises a serious issue because global prevention of the use of all of 
the Comments may seem harsh – after all, aren’t some of Comments valid 
and helpful?  To go through and “pick and choose” which Comments are 
invalid would be painstaking and cumbersome – concepts that could cause 
a state legislature pass on such an effort given the limited time in a 
legislative session.  In addition, to do so would not bar the possibility that 
future Comments could be adopted to override any individual prevention.  
For example, suppose that a legislature overrides a Comment by a specific 
reference to the Uniform Act adding the Comment, such as the “2014 
revisions to the UFTA [i.e., the Uniform Fraudulent Transfers Act] into the 
UVTA.”  Further suppose that this upsets the ULC to the point where it 
decides to restate the repudiated Comments as part of a later adoption 
process so that such adoption circumvents State X’s repudiation. 

 Example 1 

Suppose that State X specifically wants to ignore the seventh 
paragraph to Comment 8 to UVTA §4 (“Paragraph 7”) by stating 
that “It is the intention of the State X Legislature that Paragraph 
7 to Comment 8 to UVTA §4 shall not, in any manner, whether 
directly or indirectly, be relied upon, in interpreting this Act.”   

If the ULC wished to nevertheless have Paragraph 7 available to courts in 
State X for use in interpreting UVTA §§ 4 and 10, the ULC could re-adopt 
Paragraph 7 as a new Comment, which would no longer be specifically 
referenced by State X’s legislation.  The result is that a game of “cat and 
mouse” could be played by the ULC to secure the effectiveness of 
Paragraph 7. 

While this could certainly play out, the real question is whether the UVTA 
proponents should express any concern whatsoever over this approach.  In 



 

his rebuttal to the first two cited Explanation Articles, Jay Adkisson, who 
was a representative on the ULC on behalf of the American Bar 
Association’s Business Law Section and has lectured and written on his 
support for the universal passage of the UVTA, provided two very important 
statements as his views (and, perhaps, the views of the ULC?) as to 
importance of the Comments:  

“The Comments, in short, are no more than a law 
journal article on steroids.  The Comments … are 
not law, and courts are no more bound by them 
than they are by any other law journal article.”12   

In short, Mr. Adkisson is stating that the Comments are of no more 
interpretative authority than a law journal article. 

In addition to the quote above, in his “white paper” explanation of the 
UVTA,13 Prof. Kenneth Kettering – who was the Reporter for the UVTA - 
further explained as to the importance of the Comments:  

“Still, the amendment package does include some 
revisions to the comments that are not linked to 
changes in the statutory text. ... Such revisions are 
not substantive, as states do not enact the 
comments and courts are not bound by them. 
Moreover, they speak for themselves (or at least 
they should).” (Emphasis added.)   

So, what Mr. Adkisson and Prof. Kettering are stating is that the Comments 
carry the legal weight of a law review article and that courts are not bound 
by them.  If the Comments are what Mr. Adkisson and Prof. Kettering infer 
that they are, then the Comments are not all that important, and, therefore, 
there should be no objections by the UVTA proponents to the formal 
prevention of their use for interpretative purposes.   

With that analysis, why, then, should the Comments not be repudiated 
altogether?  If only life were that simple.  While a state may wish to 
disassociate itself from the Comments, to say that it “repudiates” the 
Comments may have a more drastic effect in that the repudiation could be 
interpreted as the state intending the opposite of the particular Comment.  
For example, consider that Comment 2 to UVTA §5 references the 
conclusion that a transfer by an insolvent debtor for or on account of an 
antecedent debt to an insider when the insider had reasonable cause to 



 

believe that the debtor was insolvent is voidable.  This Comment is not 
controversial and has nothing whatsoever to do with the estate planning 
concerns.  If a state specifically repudiates the Comments, does this mean 
that it takes the opposite view of all Comments, such that it disagrees with 
the conclusion in said Comment 2?  Although such an interpretation is 
unlikely, taken literally, if the state says that it “repudiates” the Comment, it 
is not out of the realm of possibility that a debtor could argue that such 
state’s repudiation necessarily invokes, by negative inference, the opposite 
conclusion to what the Comment provided.  Therefore, in order to maintain 
the integrity of the non-controversial Comments, a global negation of the 
Comments should not be sought. 

The most practical way to avoid the effect of overly-broad Comments is 
merely to negate their application instead of an outright repudiation.  The 
following is an example of a proposed repudiation example:   

“§15  Legislative Intent. 

Although this Act is adopted, in part, from the 
Uniform Voidable Transactions Act as released by 
the National Conference of Commissioners on 
Uniform State Laws, the official Comments to the 
Uniform Voidable Transactions Act, as amended 
from time to time, shall not, in any manner, whether 
directly or indirectly, be relied upon or cited as 
authority in interpreting this Act.” 

If a state is concerned about the potential over-broad interpretation of a 
global negation, the compromise would be to negate only the offending 
Comments.  True, this could lead to the “cat and mouse” game described 
above, but sometimes, compromises have to be reached.  If this approach 
is the most optimal solution between differing factions, it should be 
implemented with the proviso that if the ULC later engages in the “cat and 
mouse” game, the state should be willing to participate and continue to 
negate the Comment.  As stated in the authors’ contributions to the 
Explanation Articles, all of the estate planning concerns can be found in 
two particular Comments under UVTA §4 – Comments 2 and 8.  Thus, 
Proposed UVTA §15 can be narrowed to only negate the effect of these 
particular Comments: 

“§15  Legislative Intent. 



 

Although this Act is adopted, in part, from the 
Uniform Voidable Transactions Act as released by 
the National Conference of Commissioners on 
Uniform State Laws, Comments 2 and 8 to §4 of the 
Uniform Voidable Transactions Act, as amended 
from time to time, shall not, in any manner, whether 
directly or indirectly, be relied upon or cited as 
authority in interpreting this Act.” 

It seems improbable that a statute would be enacted that disavows a “law 
journal article on steroids”; after all, it would appear that a statutory 
negation would be limited to overturning a perceived improper judicial 
decision.  Would a state really enact a statute to negate the Comments?  
Actually, “yes” a state would do just that - as of January 1, 2018, two 
states – Arkansas and Indiana – have enacted legislation to negate the 
Comments. 

The Arkansas legislation involves a specific repudiation as a non-
representation of Arkansas law, but limits the repudiations to Comments 2 
and 8 to UVTA §4.  The Arkansas provision is an oddity in that it is a 
statute but is not codified as part of the published statutes.  In other words, 
it appears to be legislative history but is actually statutory language 
contained in the bill passed by the Arkansas Legislature.  The following 
was added as Section 2 to the adopted version of Arkansas HB 2139: 

 “SECTION 2. DO NOT CODIFY. The General 
Assembly finds that although the text of this act is in 
agreement with and will improve Arkansas law, the 
2014 Official Uniform Law Commission comment 
no. 2 and comment no. 8 to Section 4 of the uniform 
act, which is codified at § 4-59-204, is intended to 
be persuasive authority but does not represent 
Arkansas law and should not be considered when 
interpreting this act.” 

 

The Indiana statute does not state whether the Comments are 
representative of Indiana law, but the repudiation is as to all of the 
Comments.  The following was added as Section 21 to SB 316 upon 
adoption: 



 

SECTION 21. IC 32-18-2-23 IS ADDED TO THE 
INDIANA CODE AS A NEW SECTION TO READ 
AS FOLLOWS [EFFECTIVE JULY 1, 2017]:  

  Sec. 23. This chapter: 

   (1)  adopts, in part, provisions of the 
Uniform Voidable Transactions Act as released by 
the National Conference of Commissioners on 
Uniform State Laws; and 

   (2)  may be cited as the Indiana 
Uniform Voidable Transactions Act. 

  However, in interpreting solely this chapter, 
comments released by a committee of the National 
Conference of Commissioners on Uniform State 
Laws shall not be considered as authority. 

(b) Negation through Legislative History 

Adopting a new statute to disassociate from Comments is a radical concept 
and may not be welcomed by a state legislature.  If that is the case, then 
another option would be for the particular state to disassociate itself 
through the legislative history of the statute. 

The downside to such an approach is two-fold.  First, as explained in detail 
in the Explanatory Articles, many states do not prepare or release a 
legislative history with its adopted statutes, so this may not be an option in 
a particular state.  Second, even if there is a legislative history, not every 
party in every action will search for the legislative history in interpreting a 
statute, and, if the parties to an action fail to do so, a debtor may be faced 
with an action where the particular court applies the Comments.14  
Although, under these facts, it could easily be categorized as “caveat 
emptor” in that the failure to check the legislative history is the fault of the 
attorney and the attorney should bear the blame for the result, should law 
be created in contravention to the legislature’s intent?15 

Consider that, in certain instances, statutes are enacted to prevent 
situations like this from arising.  For example, a basic estate planning 
concept is, in drafting a trust for the benefit of a particular beneficiary, if the 
beneficiary is to be the sole Trustee, the beneficiary cannot have absolute 
discretion over distributions as such discretion could be considered to be a 



 

general power of appointment and create gross estate inclusion under 
§2041 of the Internal Revenue Code of 1986, as amended (the “Code”).  If 
an attorney drafted a trust in this manner, the attorney could be liable for 
malpractice.  Now, consider Florida, which assists the attorney and 
prevents this result through the enactment of Fla. Stat. §736.0814(2)(a).  
This statute limits distributions from a trustee to himself/herself as a 
beneficiary for health, education, maintenance and support distributions.  In 
other words, even if the trustee/beneficiary has broad discretion in favor of 
himself/herself, Fla. Stat. §736.0814(2)(a) prevents an inadvertent gross 
estate inclusion by limiting the trustee/beneficiary’s discretion to an 
ascertainable standard, which, under §2041 of the Code, would not be 
includible in the trustee/beneficiary’s gross estate for federal estate tax 
purposes. 

If the particular legislature is more comfortable with the negation provisions 
being in the legislative history, then language nearly identical to the 
proposed statute above should be inserted into the particular state act’s 
legislative history. 

(2) “Specific” Statutory Exceptions 

(a) Negating the Implication of “Actual Intent” 

As stated in the Explanatory Articles, one of the problems with the 
Comments to UVTA §4 is, through negative inference, “actual intent” is 
deemed to be present in an asset swap of a “reachable” asset of a “non-
reachable” asset.  If this is to be statutorily corrected, the particular 
offending Comment must be negated.  The best way to negate a specific 
paragraph would be to include the offending paragraph as a statute and 
state that a court interpreting the statute shall not consider this as a factor. 

The location for such a provision should be within UVTA §4, as this is the 
statue with the offending Comment.  Conceivably, since this is a descriptive 
provision, it should be inserted after the general rule as an exceptive 
description.  The UVTA added a new “burden of proof” provision found in 
UVTA §4(c), so the negation provision should be located either before or 
after the new “burden of proof” provision.   

Assuming that the “burden of proof” provision should be at the end of the 
statute, the burden of proof should be redesignated as (d) and the new 
provision inserted as (c) as follows: 



 

  “(c) In determining actual intent under 
paragraph (a)(1), the court shall not consider as a 
factor whether the debtor exchanged an asset for a 
less liquid asset, or sold liquid assets while retaining 
illiquid assets, when the value of the consideration 
received by the debtor was reasonably equivalent to 
the value of the asset transferred or the amount of 
the obligation incurred.” 

(b) Negating the Voidable Effect of Members on an Entity 
Formation/Conversion  

With respect to the entity formation/conversion issue, great care must be 
taken to adequately reduce the harm from the Comment but not be overly 
broad so as to allow the exception to result in a major loophole to the 
prevention provided by the UVTA.   

At first, the instinct would be to include a minimum percentage ownership 
threshold for the application of the Comment.  However, what is an 
adequate threshold?  Would an arbitrary threshold survive a judicial 
challenge?  Unlikely.  For these reasons, he percentage threshold 
approach would not work. 

The key to a statutory workaround is to remove the per se voidability while 
affirming the other provisions of the UVTA.  Under the current UFTA, if, in 
forming an LLC or converting a corporation into an LLC, a member or 
members were in violation of the UFTA, the creditors would state as their 
arguments the “actual intent” provisions of the UFTA statutory provisions 
and body of case law to undo the transaction.  Since there does not appear 
to be any UFTA provision that would unwind the entire entity, the likely 
result in any successful action would be to void the offending members’ 
interest (the “Entity Solution”).  From an equitable standpoint, this should 
be the result.  If members owning 98% of an entity were not aware of the 
intentions by 2% owners to hinder, delay or defraud their respective 
creditors, it seems logical that the entity should be required to redeem the 
offending members’ interests, thus allowing such members’ creditors to 
reach the redemption proceeds.   

If the Entity Solution is the answer, it must then be determined where, 
within the UVTA, the Entity Solution should be placed.  Since the Comment 
goes on the offensive as to the violating member, the Entity Solution should 
logically fall within UVTA §8, which provides for the defenses and 



 

protection of the transferee of property from a transaction called into 
question under the UVTA.  After all, the Entity Solution is intended for the 
benefit of the innocent members of the entity – to prevent their entity from 
being retroactively declared void and causing a host of secondary 
consequences. 

Throughout its eight subsections, UVTA §8 provides for defenses for 
transferees and the standard of proof to be used in implementing such 
defenses.  A state may determine to insert the Entity Solution after the 
defenses but before the burden of proof subsections.  This, however, is 
probably not the best solution, as it is always dangerous to renumber 
existing subsections of a statute (in the prior analysis, the burden of proof 
within UVTA §4 is a new provision, so it’s renumbering would not be 
subject to this analysis).  Consider whether another statute in a particular 
state has a cross-reference to one of the would-be displaced subsections 
of UVTA §8.  While the hope would be that the legislative staff would 
identify any such cross-referenced provisions, the chance exists – and, in 
many instances, it is a great chance – that not all cross-references will be 
found or that a state legislature may elect not to amend a particular 
provision of its statutes for fear that such a change could unintentionally 
lead to further changes in such provision.   

Finally, this issue revolves around the formation of an “entity.”  The UVTA, 
however, does not define “entity,” and, as will be discussed below, many of 
the statutes intended to circumvent the Comments use the term “entity.”   

Thus, the Entity Solution should be inserted at the end of UVTA §8 as new 
§8(i): 

  “(i)  Notwithstanding the foregoing 
provisions of this Act, if, with respect to: 

  (a)  the formation of an entity, or  

  (b)  the conversion of any entity into 
another form of entity, regardless of the local law of 
such entity, it is subsequently determined that, as a 
result of such formation or conversion, a holder of 
equity interests in such entity violated any other 
provisions of this Act (the “violating member”), such 
formation or conversion shall not presumptively be 
deemed to be voidable, and the creditors of such 



 

violating member shall have available all other 
remedies and actions under under [state] law, 
including, but not limited to, this Act.”   

(c) Negating the Effect of UVTA §10 

For a state that is a “domestic asset protection trust” (“DAPT”) state, the 
adoption of UVTA §10, with the potential application of the Comments 
thereto, will have a heightened possibility of the violability of transfers to a 
trust or an entity in another jurisdiction that contains features that are not 
present under state law.  Examples of this include the charging order 
protection afforded to single-member LLC’s (“SMLLCs”) and transfers to 
DAPTs.  Even though a state’s limited liability company act will likely be 
found in a different section of the state’s code and subject to its different 
potential legislative analysis, there would appear to be a clear connection 
with the premise of attacking DAPTs.  Just as a resident of a non-DAPT 
state will seek to create a DAPT in a DAPT state, a resident of a state that 
does not afford charging order protection to a SMLLC will seek to form the 
entity in a state that grants such protection.  With an ever-growing body of 
case law seeking to pierce the protections afforded to DAPTs, it is not 
inconceivable to envision a similar body of case law as to SMLLCs. 

(i) Removing the Presumption of Voidable Per Se 

In the Explanatory Articles, it is advocated that the application of UVTA §10 
and the Comments to UVTA §§4 and 10 are likely to have the effect of 
rendering transfers to DAPTs as “voidable per se.”  Further, as illustrated 
above, such a designation could lead to the effective satisfaction of a 
judgment from a future creditor from a DAPT.  Therefore, the first goal 
should be to remove the possibility of the voidable per se presumption as to 
future creditors - in doing so, there should be no modification to other 
provisions of the UVTA as a means from protecting creditors (this can be 
referred to as the “Negation of Voidability Solution”).  If a creditor is to undo 
a transaction, let it happen in accordance with UVTA state applying its 
current state law and other provisions of the UVTA and then determine 
whether the provisions of the laws of the DAPT state allow for the 
satisfaction of the judgment. By doing so, this would force the creditor to 
demonstrate that the action securing the judgment would also be 
successful if brought in the DAPT state; this would be a more difficult, but 
proper, burden.  Further, if the state either recognizes the “self-settled 
spendthrift trust doctrine” (“SSST Doctrine”) or has adopted Uniform Trust 



 

Code §505(a)(2), then this change works together with, and not in conflict 
with, the SSST Doctrine and Uniform Trust Code §505(a)(2).16 

Where to implement the Negation of Voidability Solution?  The statutory 
workaround should likely be added to one of two sections - either in UVTA 
§8, for this is actually a defense to be used by the recipient of the transfer 
(as with the Entity Solution described above), or in UVTA §10.  Positioning 
this statute in UVTA §8 appears to fit better within the scheme of the UVTA 
in that this is a defense for the debtor and an “exception” to the general 
rule, and would be inserted at the end of the section. 

When drafting the new subsection, care must be given to not only protect 
the DAPT, but also the SMLLC (and, based on the above analysis, the 
“series organization”). 

Since above it was advocated that the Entity Solution be adopted as new 
subsection (i) to UVTA §8, the Negation of Voidability Solution would be 
added as UVTA §8(j) as follows: 

  “(j)   Notwithstanding the foregoing 
provisions of this Act: 

    (1) Nothing in this Act shall deem as 
voidable per se the transfer of an asset by a debtor 
residing in this state to an entity or irrevocable trust 
that is formed and governed under the laws of a 
foreign jurisdiction; provided, however, that such 
transfer may nevertheless be deemed voidable 
pursuant to other provisions of this Act.” 

(ii) Clarification that UVTA Should Not Dictate What 
Happens in the DAPT State 

Negating the voidable per se only achieves part of the goal.  The 
Comments attempt to thwart independent state law by implying that UVTA 
§10 will force the DAPT (or SMLLC) state to be subject to the laws of the 
non-DAPT state.  This application ignores the rational application of the 
Conflicts of Laws.  Perhaps if the voidable per se argument is negated 
pursuant to Proposed UVTA §8(j)(1), courts will not be able to form the 
causal connection to force the mandate of the non-DAPT state law.  
However, it would be helpful if statutory language were created stating this 
very concept.  Such additional language would guarantee that if a judgment 
is obtained against a debtor residing in State X, and the creditor wants to 



 

attach the judgment to a DAPT (or an SMLLC as to a claim involving a 
future creditor), the judgment has to be able to be satisfied in accordance 
with the claims laws of the DAPT/SMLLC state (this may be referred to as 
the “Preservation of Conflicts of Laws Solution”).  This would also provide 
the necessary assurances that the satisfaction of any judgment must be 
done in accordance with the laws of the DAPT state.   

Most DAPT states have similarly drafted language with respect to the 
attachability of claims.  Thus, the new Preservation of Conflicts of Laws 
Solution should signify the state’s intention that the judgment not be applied 
to satisfy the basic test for attachability in another state unless it meets 
certain criteria, the most important of which is that it also satisfy the 
DAPT/SMLLC’s state law regarding attachability.  In doing so, the 
Preservation of Conflicts of Laws Solution should also be specific that all 
other remedies under the UVTA are preserved.  This way, the solution 
cannot be deemed to be a loophole towards enforcement of the UVTA; on 
the contrary, it is intended to negate the offending Comment while allowing 
all other aspects of the UVTA to apply. 

Based on the above analysis, the Preservation of Conflicts of Laws 
Solution may take the form described below as new UVTA §8(j)(2): 

“§8 Defenses, Liability, and Protection of 
Transferee or Obligee.  

… 

  (j)   Notwithstanding the foregoing 
provisions of this Act: 

… 

   (2) As to the enforcement of any 
judgment obtained by a creditor pursuant to the 
provisions of this Act against: 

         (i)  Any entity, or an interest in 
such entity as owned by either the debtor or a trust 
that is revocable by the debtor, that organized under 
the laws of a foreign jurisdiction, or  



 

    (ii) Any trust that is not 
revocable by the debtor and which is governed 
under the laws of a foreign jurisdiction, 

such judgment shall be ineffective as against such 
entity (or interest in such entity) or trust unless the 
Claims Laws of the foreign jurisdiction governing 
such entity or trust require that such judgment be 
enforced as against such entity (or interest in such 
entity) or trust.” 

(iii) New Definitions 

The new solutions have incorporated new terms that appear to be defined 
terms.  In order to leave nothing open for further interpretation, such terms 
must be defined.  Specifically, there are two new terms introduced to the 
UVTA under the above solutions: “entity” and “claims laws.” 

(I) Definition of “Entity” 

Both Proposed UVTA §§8(i) and (j) use the term “entity.”  This is not 
defined within the UVTA, and such term is not used in any other instance 
within the UVTA.  For this reason, a definition should be included within 
UVTA §1, and, since the definitions are in alphabetical order, should be 
inserted as UVTA §1(8).  However, it is noted that in states such as Florida, 
adoption of the UVTA may not keep the definitions in the same structure as 
found in the UVTA. This is done because, as described above, there may 
be cross-references to other definitions contained in UVTA §1 so, upon 
adoption, a state may wish to list all of the new definitions in alphabetical 
order after the last definition contained in the UFTA.  Further, in a state 
such as Florida, other terms may be included in its version of the UFTA that 
already include “entity” (Florida’s UFTA has a definition of “Qualified 
religious or charitable entity”, which is found in the definitional statute of 
Fla. Stat. §726.102(12)).  Perhaps, then, the definition of “entity” should be 
included as new UVTA §8(k) and should be limited in its application to 
UVTA §§8(i) and (j). 

In defining “entity,” a reference should be made to the particular state’s 
limited liability company act, which should provide a definition of “entity.”  
For example, in Florida, the definitional cross-reference would be to Fla. 
Stat. §605.0102(23).  It is sufficient to maintain that particular state’s 



 

definition, but the definition within the UVTA should mandate that the 
state’s definition apply even if the particular entity is a foreign entity. 

  “(k) For purposes of subsections (j) and (k) 
of this Section 8, the term “entity” shall be defined 
as provided in [insert section of state’s limited 
liability company law defining “entity”] 
notwithstanding the fact that such entity may be 
organized under the laws of a foreign jurisdiction.” 

Wait…isn’t trying to apply Florida’s law as to a foreign entity eerily similar to 
the objection of the UVTA trying to impose the UVTA state’s laws on 
another state?  Not exactly.  The use here is definitional only – it does not 
impact the law in any manner.  Would it be easier to just refer to the foreign 
jurisdiction’s definition of “entity”?  Perhaps, but what if the foreign 
jurisdiction created the entity but has no specific definition of “entity”?  This 
is why, imposing the UVTA jurisdiction’s definition of entity, is preferable – it 
ensures that the term is actually a defined term.  

(II) Definition of “Claims Law” 

Proposed UVTA §8(j)(2), in the flush language, makes reference to the 
“Claims Law” of a foreign jurisdiction.  This term will also be used in a 
different statutory provision described below.  Rather than explain in two 
different statutes what is meant by the “Claims Law,” it is easier to just 
insert a definition into the definitional provisions of UVTA §1. 

“(17)  “Claims Law” means fraudulent 
conveyance, fraudulent transfer or voidable transfer 
laws, or other laws of similar effect.” 

(d) Homestead Protection 

As described in the Explanation Articles, the potential exists that UVTA §10 
could be applied to allow a foreign state to modify another state’s 
homestead exemption laws.  In order to prevent this result, statutory 
guidance should be adopted to UVTA §10 to assure that the governing law 
provision should have no effect on such exemptions.  This new provision 
would be a new subsection (c) to UVTA §10. 

 “(c)  The provisions of this section shall not 
affect the governing law for any other claims or 
issues between the parties arising outside of the 



 

provisions of this Act.  If this section requires the 
application of the Claims Laws of a foreign 
jurisdiction, such a determination will not affect 
which jurisdiction’s exemption laws apply, the 
availability of exemptions under applicable law, or 
the debtor’s entitlement to any protections afforded 
to the debtor’s homestead under the [State] 
Constitution.” 

C. California Dreamin’, Carolina in My Mind, Midnight Train to 
Georgia and Other UVTA States – It’s Never Too Late for Now 

These are certainly viable solutions.  What, though, if you reside in a state 
that has already adopted the UVTA.  Is it, for lack of a better phrase, 
“Over?”  “Huh?” Has Wormer dropped “the big one”?  Actually, it’s not over.  
It’s never over.  Nothing is over until we decide it is.  It’s “never too late for 
now”!17 

Citing Arkansas and Indiana as examples, and hopefully other states as 
may except out the Comments, states that have adopted the UVTA should 
revisit the Comments issues in their respective state legislatures.  The 
changes advocated in this article do not impugn on the integrity of the 
UVTA and especially do not implicate any creditors’ rights as to past or 
present creditors.  The subset of exclusion is limited solely to those future, 
unforeseen creditors, and notwithstanding the changes, the full power of 
the other provisions of the UVTA are available to the creditor.   

The articles can only create awareness – the real action must be taken by 
the local Trusts & Estates bars within the states that have adopted the 
UVTA to move within their Bar Associations or take it directly to the 
legislature to seek a change.  Such revisions can be couched as “technical 
corrections.”  Considering how much past legislation – both federal and 
state – is implemented and then corrections or clarifications are made 
within the next few legislative sessions, the solutions presented in this 
article would appear to be “standard operating procedure.” 

Conclusion 

The UVTA presents serious problems for estate and tax planners.  For 
those states that are considering passage of the UVTA, education is 
tantamount to understanding the underlying dangers of the UVTA.  The 
statutory solutions presented in this newsletter will help neutralize those 



 

dangers and allow estate planners and creditors’ attorneys to co-exist 
peacefully within the UVTA realm.  For those states that have already 
passed the UVTA, they likely did so without the knowledge of the 
ramifications advocated in the Explanatory Articles.  For these states, it is 
still possible to enact the statutory changes to correct the problems.  All it 
takes is an understanding of the issues, a willingness to pursue the change 
and the desire to change the first impression.  Look no further than what 
transpired in Arkansas and Indiana. 

 

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE 
DIFFERENCE! 

George D. Karibjanian 
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