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Maryland Enacts Protective Law for Estate Tax “Formula” Provisions  
 
 
Maryland’s new law is designed to prevent unintended consequences of a person dying in 2010, while the federal estate tax law is in 
a one-year hiatus, with a Will or revocable trust premised on federal estate tax principles being applicable.  If this happens, the 
decedent’s Will and trust formula provisions are deemed to refer to the 2009 federal estate and GST tax law as they would have 
applied to a person dying on December 31, 2009.   
 

 
Maryland Governor O’Malley signed Senate Bill 337 into effect on April 13, 2010.  It applies to Maryland 
residents dying between the effective date of the legislation, April 13, 20101, and January 1, 2011.  If the federal 
law changes, then this bill is effective between December 31, 2009 and the effective date of the new federal 
rules.   
 
In our Tax Planning Update from April 10, 2010 we explained how Virginia enacted House Bill 755 with 
substantially similar language to that of the Maryland Bill.  Please refer to our April 10th update for how the 
new Maryland legislation would affect estate plans that are currently in place (i.e., Maryland’s law works just like 
Virginia’s law).  Not to be left out, the District of Columbia is working on similar legislation. 
 
We continue to recommend that clients review their estate plan for changes that may be needed and 
opportunities available based on the 2010 tax laws.  While the new Maryland and Virginia laws may be helpful 
in some situations, they may be insufficient or detrimental in others.   
 
These new laws are remedial and half measures – not substitutes for good planning.  For example, suppose that 
Millie has an estate of $5,000,000 and a Will that provides for funding a Family Trust (aka credit shelter trust) 
under a formula provision referring to the maximum amount that can pass free of federal estate taxes and 
provides that the balance of her estate should pass to her husband Milton.  Suppose that Millie dies this year, 
when the federal estate tax is not in effect.  Without the new laws being applicable and assuming Millie did not 
update her Will, the Family Trust would be funded with Millie’s entire $5 million estate since it could all pass in 
2010 free of estate tax. 
 
Under these new laws, the funding clauses would be interpreted as if the 2009 federal estate tax law were in 
effect.  In general, this means that the funding of the Family Trust is limited to the $3.5 million estate tax 
exemption available in 2009 and Milton would receive $1.5 million.  This would permit both of the 2010 basis 
allocation rules2 to be partially used.  If all the property passes to the Family Trust, the $3 million basis 
allocation rule for property passing to a spouse or a Marital Trust for a spouse is probably wasted.  It may also 
be helpful in ensuring that some portion of the estate is set aside just for Milton during his lifetime. 
 
The better result, however, would be for Millie to update her Will to provide that the Family Trust is funded 
with $1.3 million (the amount of basis that may be allocated to property passing to persons other than a 
spouse) and that the balance of $3.7 million passes to a Marital Trust for the benefit of Milton.  This 
alternative disposition to the Marital Trust takes advantage of the additional $3 million basis adjustment that is 
allowed for property passing to a spouse or to a Marital Trust when the federal estate tax is no longer in effect. 
 

                                                 
1 Notwithstanding that the new law says it applies to decedents dying after the end of 2009, the law became effective on 
April 13, 2010 and Maryland law is vague regarding whether it may be applied retroactively.  The estates of persons dying 
January 1, 2010 through April 12, 2010 will likely not benefit from the new law. 
2 Under the 2010 rules, a deceased person’s estate is entitled to adjust the basis of the decedent’s property by up to $1.3 
million (increased by loss carryforwards and unrealized losses).  The estate is entitled to an additional $3 million basis 
increase for property passing to the surviving spouse or a qualified terminable interest property (“QTIP”) marital trust 
(“Marital Trust”) for the spouse’s benefit. 

 

http://mlis.state.md.us/2010rs/bills/sb/sb0337t.pdf�


The Marital Trust would be held solely for Milton’s benefit during his lifetime and he could be the Trustee.  
The Marital Trust would require that all of the income be paid to Milton and allow principal to be distributed 
for his education, health, support and maintenance.  The Marital Trust created upon Millie’s death in 2010 
should not be taxable in Milton’s estate even if his death occurs when the federal estate tax is in effect.  This is 
the second reason for using the Marital Trust. 
 
Should you have any questions regarding any of the above, please do not hesitate to contact us. 
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U.S. TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: Any tax advice contained in this 
communication (including any attachments) was not intended or written to be used, and cannot be used, for 
the purpose of (a) avoiding penalties that may be imposed by the Internal Revenue Service or by any other 
taxing authority; or (b) promoting, marketing, or recommending to another party any transaction, arrangement, 
or other matter addressed herein. 
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