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Maryland Governor Martin O’Malley signed the General and Limited Power of Attorney Act (S.B. 309) into law on May 20, 2010.  
This comprehensive power of attorney legislation will become effective October 1, 2010.    
 

 
The new General and Limited Power of Attorney Act repeals prior laws affecting powers of attorney, and creates wholly 
new Sections 17-101 through 17-204 of the Estates and Trusts Article of the Maryland Code.  The new law provides 
standardized forms for statutory Powers of Attorney (POA) for financial matters (Sections 17-202 through 17-204).  The 
changes do not affect powers of attorney for health care decisions.   
 
Noteworthy provisions of the Act include: 
 

 The Act provides that a POA is durable by default, and is limited only if the document provides otherwise.  To 
be “durable” means that the Agent’s powers remain in effect even after the creator (the “principal”) becomes 
disabled or incapacitated.  Under prior law, a POA was not “durable” unless the document provided otherwise.   

 
 A POA is effective upon signing unless another date is specifically set as the effective date.   

 
 When creating a POA that becomes effective only upon the principal’s incapacity, the principal can dictate who 

would determine that incapacity.  If the principal does not dictate who should make that determination, a 
physician, psychologist, attorney, judge or other government official can make that determination in writing.  If 
the principal does select and name someone, the principal waives his or her right to privacy under HIPAA, and 
their selected person may access the principal’s medical records to help in their capacity determination.   

 
 New provisions govern proper execution of a POA.  The document must be signed by the principal or 

someone they designate, in the principal’s presence and at his or her direction.   The principal’s signature must 
be notarized, and must be witnessed by two witnesses (all seeing each other sign).  The Notary Public may act 
as one of the witnesses.   

 
 A useful and practical change is that an electronic copy or a photocopy of a POA should be treated as if it were 

an original.  An original is required only if it is being recorded with the clerk of a court.   
 

 A party who refuses to accept a properly executed statutory POA is liable for all fees incurred in an 
enforcement action.  This is a significant advantage to using the statutory POA.  

 
The law does not include language confirming that an existing durable POA remains valid, but we believe that existing 
documents will remain valid past the effective date of the new statute.  We recommend use of a form in substantially the 
same form as the statutory POA form for clients establishing new estate plans or updating existing plans.  Should you 
have any questions regarding any of the above, please contact us. 
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