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It’s been three months since Congress extended the estate tax uncertainty for two more years.   On December 17, 
2010, President Obama signed the new Tax Relief, Unemployment Insurance Reauthorization, and Job Creation 
Act of 20101 (TRA 2010) into effect.  The return of the pre-Bush estate tax levels is now scheduled for January 1, 
2013.  Absent further Congressional action, at that time the estate tax exemption will be $1 million and the 
maximum tax rate will be 55%. 
 
For the rest of this year and next year, however, there is a $5 million exclusion from gift, estate and generation-
skipping transfer (GST) taxes and the maximum rate of tax is 35%.  Congress also added the new concept of estate 
tax exclusion portability between spouses – i.e., one spouse’s unused estate tax exclusion can be used by the surviving 
spouse against gift or estate taxes. 
 
Following the passage of the TRA 2010, here are our top ten estate planning suggestions in brief: 
 

 

1. Expect Fluid Transfer Tax System.  Don’t expect or wait for a stable, logical and 
permanent transfer tax system (i.e., the gift, estate and GST taxes) in the future.  Rather 
expect the transfer tax to remain a focal point of partisan politics.  The result is a 
continuation of the unpredictable structure we have experienced over the past 10 years, 
making your estate tax planning more difficult and complex.  Fluid is the new permanent. 

2. Create Flexibility in Trusts.  Given the expected fluid transfer tax structure, it is critical 
that your estate planning documents provide as much flexibility as possible to adapt to an 
ever changing landscape.  For trusts, we suggest including these devices to create flexibility: 
(i) a mechanism to allow for the appointment of an Independent Trustee who is authorized 
to distribute to the beneficiaries for any purpose, (ii) authority for an Independent Trustee to 
distribute the trust funds to a new trust for the beneficiaries (also known as decanting), and 
(iii) a mechanism to appoint a Trust Protector who is authorized to amend the trust 
instrument within certain parameters. 

3. Consider Your Tax Domicile.  Following the TRA 2010, in the District of Columbia, 
Maryland and about 19 other states that impose a state estate tax, the aggregate state and 
federal effective maximum rate of estate taxation will be 45.40%.  In Florida, Virginia and 
the remaining 27 states, no state estate tax is imposed and therefore only the federal estate 
tax is imposed having a maximum rate of 35%.  The upshot is that this is more reason for a 
wealthy client to move to a state like Virginia, which has no separate estate tax. 

                                                 
1
 If you would like more detail on the TRA 2010, see the summary on the transfer tax provisions prepared by the 

Estate and Gift Tax Committee of the Real Property Trust & Estate Law Section of the American Bar Association.  

Richard Franklin of our office is the Co-Chair of the Estate and Gift Tax Committee and he led the effort to produce 

this summary.  

http://www.americanbar.org/content/dam/aba/migrated/2011_build/real_property_trust_estate/summary_tax_relief_act_2010.authcheckdam.pdf
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If you desire an overall reduction in your tax burden, we note that six states have no income 
tax and no estate, gift or inheritance tax:  Alaska, Florida, Nevada, South Dakota, Texas and 
Wyoming.  Alaska and Wyoming are probably the lowest in overall taxation, as these states 
have no or very low sales taxes, and have very low property taxes.2 

4. Consider State Estate Tax Planning for Married Couples.  One complexity results from 
the increased difference between the state estate tax exclusions and the federal estate tax 
exclusion.  Therefore, for a married couple, upon the first spouse’s death, taking advantage 
of the full federal $5 million estate tax exclusion in states with a state estate tax require a 
greater payment of state estate taxes than under prior law.  If the state has a $1 million estate 
tax exemption, such as is in the District of Columbia and Maryland, funding the credit 
shelter trust (a/k/a family trust) with $5 million upon the first spouse’s death would require 
a payment of up to $444,091 in state estate taxes upon the first spouse’s death. 

States such as Maryland that allow a state only qualified terminable interest property (QTIP) 
election are better positioned to allow their residents flexibility to use the increased federal 
estate tax exclusion while deferring the state death tax until the surviving spouse’s death.  
The state only QTIP allows for the following planning: the credit shelter trust could be 
funded with $1 million (i.e., the state death tax exclusion amount) and a QTIPable marital 
trust could be funded with the remaining $4 million of the federal exclusion amount.  The 
QTIP trust would not be qualified for the federal estate tax marital deduction, but could be 
qualified for the Maryland estate tax marital deduction by making the Maryland only QTIP 
election.  Therefore, the full federal estate tax exclusion amount is used without triggering 
any federal or Maryland estate tax upon the death of the first spouse.  Upon the surviving 
spouse’s death the Maryland only QTIP would be subject to Maryland estate tax (but not 
federal estate tax), if the surviving spouse died a Maryland resident.    

The options are more limited in the District of Columbia, which does not permit a QTIP 
election solely for District of Columbia purposes.  Couples in the District of Columbia could 
decide to pay the increased cost upon the first spouse’s death to fully use the federal estate 
tax exclusion, or rely upon portability (discussed below), or allow the surviving spouse to be 
in control of the decision to pay estate taxes upon the first spouse’s death. 

Residents of states, such as Maryland, where a state only QTIP election is available should 
review their plans and consider the Maryland only QTIP approach.  Residents of states 
where a state only QTIP election is not available should consider the available -- albeit 
imperfect -- options. 

5. Use or Lose $5 Million Federal Gift Tax Exclusion.  For 2011 and 2012, the federal gift 
tax exclusion amount is $5 million and in 2012 this amount is indexed for inflation.  
Taxpayers who fully used the $1 million gift tax exclusion in years prior to 2011, may now 
give up to $4 million more without any gift tax liability.  A married couple may give between 
$8 and $10 million (depending on how much of their $1 million exclusions under prior law 
were used prior to 2011). 

                                                 
2
  This web page list rates, brackets, and exemptions for all states: 

http://www.taxadmin.org/fta/rate/ind_inc.pdf. 

http://www.taxadmin.org/fta/rate/ind_inc.pdf
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Since the TRA 2010 only delays the return to the pre-Bush era gift and estate tax levels for 
two years, we find ourselves facing the same dilemma we have faced for most of the last ten 
years. That is, we are not able to predict what will happen in 2013. Without further changes, 
beginning in 2013 we will return to the $1 million gift tax exclusion.  Therefore, a taxpayer 
who does not use the $5 million gift tax exclusion this year or next year, may lose the ability 
to make such large gifts free of gift tax in 2013.  If you are inclined to make large gifts and 
can afford to do so, consider doing so now. 

6. Plan for Portability.  As mentioned above, if the first deceased spouse’s estate tax exclusion 
is not fully used, the law now provides that the balance of the deceased spouse’s unused 
exclusion can be used by the surviving spouse against gifts and transfers upon death.  
Whether a couple should rely upon this new portability feature in lieu of the traditional 
credit shelter trust is complicated.  One initial complication is that if the pre-Bush law comes 
back into effect in 2013, portability will no longer be available.  We note, however, that 
President Obama’s revenue proposals, released in February 2011 as part of the 
Administration’s 2012 budget proposals¸ did propose making the portability feature 
permanent.3  There are many other factors that impact the planning decision to rely on 
portability. 

Our suggestion is that in many cases estate plans should be structured so the surviving 
spouse could choose to use portability if at the time of the first spouse’s death the law has 
developed to the point where portability appears to be reliable.  Alternatively, the surviving 
spouse could choose to establish the more traditional credit shelter trust.  This estate 
planning structure places great control in the surviving spouse and would most likely be 
appropriate in first marriage situations where any children are common to that marriage.   

7. Implement GRATs.  In our prior client alert entitled Pending Estate Tax Reform Legislation – 
Act Now to Implement Sales of Family Business Interests and GRATs, we explained that a bill 
introduced by Senator Bernard Sanders (I-VT) and the President’s 2011 revenue proposals 
both included the elimination of short-term grantor retained annuity trusts (GRATs).4  We 
suggested moving quickly to implement short-term GRATs in advance of such a possible 
change. The new TRA 2010 did not include this GRAT provision.  However, the President’s 
most recent proposal for raising revenue relating to the Administration’s proposed 2012 
budget does have the same provision that would eliminate short-term GRATs.  When and if 
this provision is enacted into law, all GRATs would need to be structured with at least a 10-
year term.  If repeatedly suggesting this change is an indication it might become law, then 
short-term GRATs will be history should the Congress and Administration come to an 
agreement on an overall estate reform package.  We continue to recommend GRATs. 

8. Use Valuation Discounts.  As with short-term GRATs, various proposals have been made 
repeatedly to limit valuation discounts used in valuing interests in family controlled entities.  
The President’s 2012 revenue proposals included a provision designed to tighten the rules on 
allowing valuation discounts.  If this proposal or a similar type of change eventually becomes 
law, transfers of interests in family controlled companies will be more costly for gift and 

                                                 
3
 See General Explanations of the Administration’s Fiscal Year 2012 Revenue Proposals, Department of the 

Treasury, p. 123 (February 2011). 
4
 For background on GRATs, see our prior client alert entitled Grantor Retained Annuity Trust (GRAT). 

http://www.mcarthurlaw.com/_pdfs/PendingEstateTaxReform.pdf
http://www.mcarthurlaw.com/_pdfs/PendingEstateTaxReform.pdf
http://www.treasury.gov/resource-center/tax-policy/Documents/Final%20Greenbook%20Feb%202012.pdf
http://www.treasury.gov/resource-center/tax-policy/Documents/Final%20Greenbook%20Feb%202012.pdf
http://mcarthurlaw.com/_pdfs/GRATs.pdf
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estate tax purposes.  We continue to recommend gifts and sales of interests in family 
controlled companies5 while you can still use the existing valuation rules. 

9. Act Now to Create Dynasty Trusts.  A new proposal included in the President’s 2012 
budget package is a limitation on the duration of so-called dynasty trusts (i.e., generation-
skipping trusts) to 90 years.  Many states have repealed the common law rule that limits the 
duration of a trust to approximately 100 years (the Rule Against Perpetuities).  To counter a 
taxpayer’s ability to create a trust in perpetuity outside of the federal transfer tax system, this 
new proposal would create a federal 90-year limit for tax purposes, whereupon such a 
dynasty would be thrown back into the transfer tax system (i.e., through generation-skipping 
transfer tax).  We suggest that you act now to create a GST dynasty trust before any such 
new rule takes effect and is grandfathered under the existing rules. 

10. Don’t Procrastinate.  Last week’s tragic earthquake and tsunami in Japan are stark 
reminders of life’s fragility.  We often see clients procrastinate in addressing their legal and 
financial affairs for one reason or another.  Our last suggestion is to periodically review and 
update your estate plan.   
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DISCLAIMER: This material is not intended to constitute a complete analysis of all tax or legal 
considerations.  This material is not intended to provide financial, tax, legal, accounting, or other professional 
advice.  Consult with your professional adviser to obtain counsel based on your individual circumstances.  
 
U.S. TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: Any tax advice contained in this 
communication (including any attachments) was not intended or written to be used, and cannot be used, for 
the purpose of (a) avoiding penalties that may be imposed by the Internal Revenue Service or by any other 
taxing authority; or (b) promoting, marketing, or recommending to another party any transaction, 
arrangement, or other matter addressed herein. 

 

                                                 
5
 For background on selling interests in family or private companies to trusts for family members to save estate 

taxes, see our prior client alert entitled Sales of Interests in Family or Private Companies to Irrevocable "Grantor" 

Trusts. 

http://www.mcarthurlaw.com/dsp_ourfirm_people_McArthur.aspx
http://www.mcarthurlaw.com/dsp_ourfirm_people_Kilberg.aspx
mailto:vmcarthur@mcarthurlaw.com
mailto:kkilberg@mcarthurlaw.com
http://www.mcarthurlaw.com/dsp_ourfirm_people_Franklin.aspx
http://www.mcarthurlaw.com/dsp_ourfirm_people_Kiernan.aspx
mailto:rfranklin@mcarthurlaw.com
mailto:lkiernan@mcarthurlaw.com
http://mcarthurlaw.com/_pdfs/SalesofInterest.pdf
http://mcarthurlaw.com/_pdfs/SalesofInterest.pdf

