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There are important changes in the tax law that may affect your estate planning. These are the temporary 
“repeal” of the Federal estate and generation-skipping transfer (“GST”) taxes effective January 1, 2010 and 
changes to income tax basis of inherited assets. This update briefly explains the changes and some of the 
reasons why you may need to update your estate plan. 
 
 
Federal Estate, Gift and GST Taxes 
 
As you may know, the 2001 “Bush” tax cut legislation (the “Economic Growth and Tax 
Relief Reconciliation Act of 2001”) gradually increased the exemptions from the Federal 
estate and GST taxes (they reached $3.5 million each in 2009) and lowered the maximum 
rate of tax to 45%.  Pursuant to this legislation, the taxes are not applicable to transfers from 
decedents dying this year or to other generation-skipping transfers occurring in 2010.  
However, pursuant to parliamentary rules of procedure relating to budget matters, Congress 
was effectively limited to a 10-year window in which to make these tax cuts.  As such, the 
estate and GST taxes will spring back to life in 2011 (i.e., the “sunset” of the repeal enacted 
in the 2001 legislation).   We, like most estate planning attorneys, thought that Congress 
would readdress estate taxes by the end of 2009, most likely making permanent the 2009 
rules.  To our dismay, that did not happen. 
 
Under the law as it stands currently, in 2010, there is a one-year hiatus from the Federal 
estate and GST taxes, and in 2011, the taxes will return as prescribed under 1997 law (e.g., a 
$1 million estate tax exemption, $1,340,000 GST tax exemption, and a maximum rate of 
55%).  The Federal gift tax is not suspended for 2010, but the maximum gift tax rate drops 
to 35% for gifts made this year.  In 2011, the gift tax is scheduled to return to the pre-2001 
rates, the maximum of which is 55%. 
 
Carryover Basis 
 
Along with the 2010 changes to estate, gift, and GST tax law, a related change is in effect for 
2010 with respect to the income tax basis of inherited assets.  Income tax basis is the value 
from which gain or loss on assets sold is measured.  Under the law up until this year, when 
an individual died, all of his or her property automatically received a “step-up” in basis to its 
fair market value as of the date of the decedent’s death.  This meant that a person inheriting 
such an asset would only pay tax on any appreciation accruing after the decedent’s death.   
 
But this year, no step-up in basis will occur.  Rather, the deceased owner’s income tax basis 
in assets will “carryover” to the persons who inherit the assets.  Under the new rules, a 
deceased person’s estate is entitled to adjust the basis of the decedent’s property by up to 
$1.3 million (increased by loss carryforwards and unrealized losses).  The estate is entitled to 
an additional $3 million basis increase for property passing to the surviving spouse or a 
qualified terminable interest property (“QTIP”) marital trust for the spouse’s benefit. 
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Uncertain Future 
 
To preserve the suspense, it is possible that Congress will act to reinstate the estate and GST 
taxes (and eliminate the carryover basis provisions) retroactively to January 1st of this year.  If 
Congress does retroactively reinstate the taxes, the reinstatement would likely be at 2009 
levels, but could be enacted with different exemption amounts and tax rates.  There are 
questions about whether such a retroactive reinstatement would be constitutional, but most 
authorities agree that retroactive reinstatement may be constitutionally permissible, especially 
if Congress acts quickly.  Another possibility is that Congress will allow estates of decedents 
who die this year before retroactive reinstatement to choose which law will apply.  To top 
things off, it is also possible that Congress will be unable to reach any agreement whatsoever 
on these issues.  After all, they have not been able to do so since 2001. 
 
With the future of the Federal estate, gift, and GST taxes uncertain, changes may be 
necessary to your documents to avoid unintended results in 2010 and to best achieve your 
tax planning goals.  Below are some instances that may require attention.  We encourage you 
to discuss your particular situation with us, especially if you or a family member is ill, or if 
there is a high risk of death in 2010.   
 

 For married individuals who have estate planning documents dividing the estate of 
the first spouse to die using amounts defined by formulas that depend on tax 
concepts, these formulas should be revisited and perhaps revised.  Such documents 
might refer to the “GST Exemption Amount,” the “Marital Deduction Amount,” 
the “Applicable Exclusion Amount,” the “Credit Equivalent Amount,” or other 
similar terms. 

 For married individuals who have estate planning documents leaving the marital 
portion to the surviving spouse outright, it may be preferable for the marital portion 
to pass to a QTIP trust.  Since there is no Federal estate tax this year, the marital 
portion would not be subject to Federal estate taxes in the deceased spouse’s estate 
and when the surviving spouse dies the QTIP trust would also escape Federal estate 
taxes, even if the Federal estate tax is then in effect.  On the other hand, if the 
marital portion passes outright to the surviving spouse, such assets would be subject 
to Federal estate taxes upon the surviving spouse’s death (i.e., assuming there is a 
Federal estate tax at that time). 

 Estate planning documents that make charitable gifts should be reviewed to ensure 
that any references to the estate tax charitable deduction will not cause confusion.  
For example, a Will might provide for an amount to fund a charitable gift, but only if 
gifts to the charity qualify for the Federal estate tax charitable deduction.  This could 
be problematic given that no Federal estate tax charitable deduction is in effect this 
year. 

 Even though the Federal estate is not in effect for this year, the District of Columbia 
and Maryland’s estate taxes remain in effect.  (Virginia currently has no state estate 
tax.)  In the absence of the Federal estate tax, your documents may require 
adjustment to eliminate all state estate taxes upon the first spouse’s death. 
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 For persons with assets having unrealized appreciation of at least $1.3 million, the 
executor (sometimes called “Personal Representative”) will have the discretion to 
allocate the basis increase amounts to the decedent’s property.  If the estate passes to 
two or more persons, the potential for inequitable distortions in value could occur 
depending on how the basis adjustment is allocated.  We suggest that the executor be 
given broad discretion to make such allocations and indemnified from claims of 
liability.  If the executor is one of a group of beneficiaries, you should consider 
specifically directing your intended allocation, appoint an independent co-executor to 
make the basis allocation, or direct a pro rata allocation to avoid claims of self 
interest. 

 For all persons with assets of at least $1.3 million, it is important to determine the 
date of acquisition and basis of all existing assets and to keep these records going 
forward, adding any future acquisitions.  

 Individuals pursuing a regular gifting program to reduce estate taxes may wish to 
take advantage of certain gifting opportunities in light of the 2010 law changes. 

 

Should you have any questions regarding any of the above, please do not hesitate to contact 
us. 
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U.S. TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: Any tax advice 
contained in this communication (including any attachments) was not intended or written to 
be used, and cannot be used, for the purpose of (a) avoiding penalties that may be imposed 
by the Internal Revenue Service or by any other taxing authority; or (b) promoting, 
marketing, or recommending to another party any transaction, arrangement, or other matter 
addressed herein. 
 


