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Revenue Procedure 2014-18, a taxpayer-friendly procedure, provides immediate, non-
discretionary relief under Treasury Regulations § 301.9100-3 to executors of smaller 
estatesi who fail to elect portability on a timely-filed estate Form 706.   The procedure 
specifically eliminates the need to file a private letter ruling and to pay any filing fees.  
But there is a time limit on this procedure’s benefit – action must be taken in 2014! 

Background 

This revenue procedure came on the heels of the American Bar Association’s, Real 
Property Trust and Estates (ABA-RPTE) Section’s request to address this and another 
issue related to failure to timely elect portability.ii   The Section’s request noted that 
portability is a new provisioniii and that executors of smaller estatesiv (and perhaps their 
advisors) may have been caught off guard.  That is, to obtain the benefit of portability, 
an estate tax return (which would not have to been filed, absent portability) would 
necessarily have to be timely-filed to make the election.  Further, not until the 
Temporary Portability Regulations, promulgated in the middle of 2012, was it clear that 
the election for smaller estates had to be made on a timely-filed Form 706.v 

9100-3 Relief 

In general, Treas. Reg. § 301.9100-3 provides relief to extend the time to make late tax 
elections if relief under Treas. Reg. § 301.9100-2 is not available and the time period for 
making the election is not set by statute.vi  Rev. Proc. 2014-18 confirms that Treas. Reg. 
§ 301.9100-3 relief is available to make the portability election in smaller estates since 
the Temporary Portability Regulations set the time period for making the portability 
election.   

Rev. Proc. 2014-18 also provides a simplified method of cleaning-up missed portability 
elections in smaller estates.  Without this simplified method, the estate would be 
relegated to filing a private letter ruling (“PLR”) requesting discretionary relief, and would 
have to demonstrate that the executor acted reasonably and in good faith and the 
Government’s interests would not be prejudiced.   To file such a ruling, the normal filing 
fee would be $10,000 (or a lesser fee if the gross income were below a certain 
threshold).vii  For certain smaller estates, Rev. Proc. 2014-18 eliminates the necessity of 
the PLR, the filing fee and the relief is automatic (not discretionary). 

 



Benefits and Limitations of Rev. Proc. 2014-18 

To qualify under the simplified method, four requirements must be met.  First, the 
decedent had to have been a U.S. resident or citizen, who died after December 31, 
2010 and on or before December 31, 2013 (i.e., a three year period), survived by a 
spouse.  Second, but for making the portability election, the estate was not required to 
file a Form 706 (i.e., the estate is a smaller estate).  Third, the person permitted to make 
the election (the “taxpayer”) estate did not elect portability on a timely filed Form 706 (as 
required by Temp. Reg. §20.2010-2T(a)(1)).  Fourth, the taxpayer must file a complete 
and property prepared Form 706 on or before December 31, 2014 and state on the top 
of such late-filed Form 706 “FILED PURSUANT TO REV. PROC. 2014-18 TO ELECT 
PORTABILITY UNDER § 2010(c)(5)(A).” If the IRS determines that the taxpayer met all 
of the requirements under Rev. Proc. 2014-18, it will be deemed as if the election was 
timely made on the Form 706, and the taxpayer will receive an estate tax closing letter 
reflecting the same. 

Importantly, this simplified method of obtaining relief for making a late 
portability election only applies to estates of decedents dying prior to 2014 
and only if corrective action is taken in 2014.   

Failure to meet the requirements under Rev. Proc. 2014-18, does not preclude the 
taxpayer from requesting discretionary relief under Treas. Reg. § 301.9100-3.  

The new procedure also makes it clear that if, subsequent to the grant of relief, it is 
determined that the estate was not a smaller estate, that the relief will be rejected and it 
will be treated as if it was null and void.viii   

The IRS made it clear that with respect to the U.S. v. Windsor, 570 U.S. ___, 133 S. Ct. 
265 (2013), and consistent with Rev. Rul. 2013-17, 2013-28 I.R.B. 201, they will 
recognize same-sex marriages for purposes of determining one’s marital status under 
the Internal Revenue Code, which will naturally include the determination of one’s 
marital status for portability.    

Conclusion 

We applaud the government’s effort in issuing this favorable ruling.  It provides a 
generous window of time to clean-up missed portability elections in smaller estates with 
a minimum of fuss, saving time and expense for both taxpayers and the IRS.  The 
window closes, however, at the end of 2014.   

                                                           
i  For purposes of this paper, “smaller estates” are defined as those estates that are not required to file a 
U.S. Estate (and Generation-Skipping Transfer) Tax Return (Form 706) other than to elect portability.  
Generally, it would include all estates that have a gross estate plus prior taxable gifts of less than the 
decedent’s applicable exclusion amount.   



                                                                                                                                                                                           
ii A copy of the ABA-RPTE’s letter can be found at:  
http://www.americanbar.org/content/dam/aba/administrative/real_property_trust_estate/government_sub
missions/2013_09_27_portability_section_301_9100_2_3.authcheckdam.pdf.  Specifically, as it applies to 
the issue contained in Rev. Proc. 2014-18, the ABA-RPTE asked the IRS to provide “a simplified 
alternative method of obtaining an extension of the time to make a   election be made available to smaller 
estates for a specified period ending no earlier than …”  The letter also asked for relief under Treas. Reg. 
§ 301.9100-2 to extend the time to make the portability election in situations where neither an original 
Form 706 no an extension request was filed by the un-extended due date.  Rev. Proc. 2014-18 did not 
address this issue. 
iii Portability was introduced as a temporary provision in Tax Relief, Unemployment Insurance 
Reauthorization, and Job Creation Act of 2010 (the “2010 Tax Act”) for estates of decedents dying after 
December 31, 2010 and before January 1, 2013, and then made permanent by the American Taxpayer 
Relief Act of 2012 (“ATRA 2012”). 
iv Smaller estates are generally defined as those estates where the gross estate and adjusted taxable 
estate is less than the decedent’s applicable exclusion amount – i.e., estates under the threshold for 
needing to file an estate tax return. 
vv Temp. Reg. § 20.2010-2T(a) 
vi Code Section 2010(c)(5)(A) does not set the time for making the election for smaller estates.  Whether 
this was intentional or a glitch in the statute, it is unclear.  However, this issue was raised to the Treasury 
before the temporary and proposed regulations were written.  Now, Temp. Reg. § 20.2010-2T(a) provides 
that in order to benefit from portability, a timely-filed, properly-prepared return must be filed for all estates 
(i.e., whether a smaller or large estate).  Thus, for smaller estates, the time for making the election is 
regulatory and not statutory. 
vii Rev. Proc. 2014-1, IRB 2014-2 
viii The apparent reason for this is that the Service can only give § 9100-3 relief if the time for making the 
election is regulatory.  For small estate the time for electing is by regulation; however, the time for making 
the election when the gross estates plus lifetime taxable gifts is greater than the applicable exclusion 
amount is statutory.  Thus, the IRS would have been unable to give such relief in the first instance. 
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